
Page 1 

 
LEXSEE 427 F. SUPP. 2D 150 

 
 

 
Caution 
As of: Nov 15, 2007 
 

DONNA C. RICHARDS, individually, and on behalf of others similarly situated, 
Plaintiff v. FLEETBOSTON FINANCIAL CORP. ET. AL., Defendants. 

 
CIVIL ACTION NO. 3:04-cv-1638 (JCH)  

 
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF CONNECTICUT 

 
427 F. Supp. 2d 150; 2006 U.S. Dist. LEXIS 15601; 37 Employee Benefits Cas. (BNA) 

1449 
 
 

March 31, 2006, Decided  
 
SUBSEQUENT HISTORY: Dismissed by, in part 
Richards v. Fleetboston Fin. Corp., 2006 U.S. Dist. 
LEXIS 55809 (D. Conn., July 21, 2006) 
 
PRIOR HISTORY: Richards v. FleetBoston Fin. Corp., 
235 F.R.D. 165, 2006 U.S. Dist. LEXIS 15602 (D. 
Conn., 2006) 
 
CASE SUMMARY: 
 
 
PROCEDURAL POSTURE: Plaintiff employee sued 
defendants, an employer and a pension plan, alleging that 
defendants violated her rights under various sections of 
the Employee Retirement Income Security Act (ERISA). 
Defendants moved to dismiss for failure to state a claim 
and lack of standing. 
 
OVERVIEW: The employee was a participant in the 
plan, which was amended so that it went from a tradi-
tional defined benefits pension plan to a cash balance 
benefit plan. The amendment caused the employee and 
others to work for many years without actually accruing 
any new benefits. Regarding the employee's age dis-
crimination claim under ERISA § 204(b)(1)(H), 29 
U.S.C.S. § 1054(b)(1)(H), the court determined that dis-
missal of the claim was not warranted because (1) her 
age did not bar her from asserting the claim since ERISA 
§ 204(b)(1)(H)(i) applied to employees of any age, (2) 
the term "rate of benefit accrual," as used in § 
204(b)(1)(H)(i), referred to rate measured as a change in 
the annual benefit commencing at normal retirement age, 
and (3) she sufficiently stated a claim. Regarding the 

employee's claim that the plan's cash balance terms vio-
lated the nonforfeitability provision of ERISA § 203(a), 
29 U.S.C.S. § 1053(a), this claim was dismissed because 
the plan did not require a forfeiture of an accrued benefit, 
nor was the receipt of accrued benefits conditional. The 
claim that the plan's wear-away effect violated ERISA § 
204(b)(1)(B), 29 U.S.C.S. § 1054(b)(1)(B), was dis-
missed. 
 
OUTCOME: The court granted defendants' motion to 
dismiss as to the nonforfeitability provision claim, the 
anti-backloading provision claim, the argument that the 
employee lacked standing to assert breach of fiduciary 
duty claims, and certain claims against the employer. 
The court denied the motion to dismiss as to the notice 
claim, the prejudice argument, the exhaustion argument, 
and the equitable relief claims. 
 
CORE TERMS: accrual, retirement age, benefit plan, 
accrued benefits, plan participants, hypothetical, annual, 
commencing, age discrimination, fiduciary duty, older, 
pension plan, years of service, attainment, plan adminis-
trators, wear-away, frozen, balance accounts, exhaustion, 
reduction, future benefit, administrator, measured, no-
tice, retirement benefits, legislative history, exhaustion 
requirement, pension, citations omitted, younger 
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Pensions & Benefits Law > Employee Retirement In-
come Security Act (ERISA) > Civil Claims & Remedies 
> Equitable Relief > General Overview 
[HN1] See 29 U.S.C.S. § 1132(a)(3). 
 
 
Pensions & Benefits Law > Employee Retirement In-
come Security Act (ERISA) > Civil Claims & Remedies 
> Causes of Action > Suits to Recover Plan Benefits 
[HN2] Employee Retirement Income Security Act § 
502(a)(1)(B) states that a participant may bring suit to 
recover benefits due to him under the terms of his plan, 
to enforce his rights under the terms of the plan, or to 
clarify his rights to future benefits under the terms of the 
plan, 29 U.S.C.S. § 1132(a)(1)(B). 
 
 
Civil Procedure > Pleading & Practice > Defenses, 
Demurrers, & Objections > Failures to State Claims 
[HN3] In deciding a Fed. R. Civ. P. 12(b)(6) motion to 
dismiss, the court takes the allegations of the complaint 
as true, and construes them in a manner favorable to the 
pleader. The court may consider documents that are inte-
gral to the complaint and relied upon by the plaintiff in 
her complaint. 
 
 
Civil Procedure > Pleading & Practice > Defenses, 
Demurrers, & Objections > Failures to State Claims 
[HN4] A Fed. R. Civ. P. 12(b)(6) motion to dismiss tests 
the adequacy of the complaint. Thus, such a motion can 
be granted only if it appears beyond doubt that the plain-
tiff can prove no set of facts in support of his claim 
which would entitle him to relief. A Rule 12(b)(6) mo-
tion cannot be granted simply because recovery appears 
remote or unlikely on the face of a complaint. The issue 
is not whether a plaintiff will ultimately prevail but 
whether the claimant is entitled to offer evidence to sup-
port the claims. While bald assertions and conclusions of 
law will not suffice to state a claim, the district court, 
before granting a motion to dismiss, must accept as true 
all of the factual allegations set out in the plaintiff's com-
plaint, draw inferences from those allegations in the light 
most favorable to the plaintiff, and construe the com-
plaint liberally. 
 
 
Civil Procedure > Jurisdiction > General Overview 
Constitutional Law > The Judiciary > Case or Contro-
versy > Standing > General Overview 
[HN5] A district court must generally resolve material 
factual disputes and establish that it has federal constitu-
tional jurisdiction, including a determination that the 
plaintiff has Article III standing, before deciding a case 
on the merits. 

 
 
Civil Procedure > Pleading & Practice > Defenses, 
Demurrers, & Objections > Motions to Dismiss 
Evidence > Procedural Considerations > Burdens of 
Proof > Preponderance of Evidence 
[HN6] A case is properly dismissed for lack of subject 
matter jurisdiction under Fed. R. Civ. P. 12(b)(1) when 
the district court lacks the statutory or constitutional 
power to adjudicate it. In resolving a motion to dismiss 
for lack of subject matter jurisdiction under Rule 
12(b)(1), a district court may refer to evidence outside 
the pleadings. A plaintiff asserting subject matter juris-
diction has the burden of proving by a preponderance of 
the evidence that it exists. 
 
 
Governments > Legislation > Interpretation 
[HN7] As the United States Supreme Court has in-
structed, the preeminent canon of statutory interpretation 
requires the court to presume that the legislature says in a 
statute what it means and means in a statute what it says 
there. Thus, the court's inquiry begins with the statutory 
text, and ends there as well if the text is unambiguous. 
 
 
Pensions & Benefits Law > Employee Retirement In-
come Security Act (ERISA) > Participation & Vesting > 
Accrual 
Pensions & Benefits Law > Employee Retirement In-
come Security Act (ERISA) > Participation & Vesting > 
Coverage 
[HN8] The plain language of Employee Retirement In-
come Security Act § 204(b)(1)(H)(i) prohibits reductions 
in the rate of benefit accrual because of the attainment of 
any age. 29 U.S.C.S. § 1054(b)(1)(H)(i). The inclusion 
of the word "any," when given its ordinary, common 
meaning, renders this language unambiguous with re-
spect to the question of whether it protects only employ-
ees who have reached age 65. By its own terms, this sub-
section applies to employees of any age. 
 
 
Pensions & Benefits Law > Employee Retirement In-
come Security Act (ERISA) > Participation & Vesting > 
Accrual 
[HN9] Notwithstanding the preceding subparagraphs, a 
defined benefit plan shall be treated as not satisfying the 
requirements of this paragraph (discussing benefit ac-
crual requirements for pension plans) if, under the plan, 
an employee's benefit accrual is ceased, or the rate of an 
employee's benefit accrual is reduced, because of the 
attainment of any age. 29 U.S.C.S. § 1054(b)(1)(H)(i). 
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Pensions & Benefits Law > Employee Retirement In-
come Security Act (ERISA) > Participation & Vesting > 
Accrual 
[HN10] See 29 U.S.C.S. § 1054(b)(1)(H)(ii)-(vi). 
 
 
Governments > Legislation > Interpretation 
[HN11] The plainness or ambiguity of statutory language 
is determined by reference to the language itself, the spe-
cific context in which that language is used, and the 
broader context of the statute as a whole. 
 
 
Governments > Legislation > Interpretation 
[HN12] The title of a statute cannot limit the plain mean-
ing of the text. For interpretive purposes, it is of use only 
when it sheds light on some ambiguous word or phrase. 
 
 
Pensions & Benefits Law > Employee Retirement In-
come Security Act (ERISA) > Participation & Vesting > 
Accrual 
[HN13] See 29 U.S.C.S. § 1054(b)(1)(C). 
 
 
Administrative Law > Judicial Review > Standards of 
Review > Statutory Interpretation 
[HN14] While proposed regulations themselves are not 
authoritative until finalized, an interpretation of a statute 
by the agency charged with its administration, when not 
promulgated as a regulation, is nevertheless "entitled to 
respect" to the extent it has the power to persuade. 
 
 
Pensions & Benefits Law > Employee Benefit Plans > 
Cash Balance Plans 
Pensions & Benefits Law > Employee Benefit Plans > 
Defined Benefit Plans 
[HN15] Even though cash balance plans are designed to 
imitate some features of defined contribution plans, they 
are nonetheless defined benefit plans under the Em-
ployee Retirement Income Security Act. 
 
 
Pensions & Benefits Law > Employee Benefit Plans > 
Cash Balance Plans 
Pensions & Benefits Law > Employee Benefit Plans > 
Defined Benefit Plans 
Pensions & Benefits Law > Employee Retirement In-
come Security Act (ERISA) > Participation & Vesting > 
Accrual 
[HN16] The appropriate definition of "accrued benefit" 
to use in regard to cash balance plans is that for defined 
benefit plans: the individual's accrued benefit determined 
under the plan and expressed in the form of an annual 

benefit commencing at normal retirement age. Employee 
Retirement Income Security Act § 3(23)(A), 29 U.S.C.S. 
§ 1002(23)(A). Only for a defined contribution plan is 
"accrued benefit" defined as simply the balance of an 
individual's account. Employee Retirement Income Secu-
rity Act § 3(23), 29 U.S.C.S. § 1002(23). Cash balance 
plans, as defined benefit plans, are subject to a series of 
parallel statutory constraints--under the Employee Re-
tirement Income Security Act and the Internal Revenue 
Code--from which defined contribution plans are ex-
empted. 
 
 
Pensions & Benefits Law > Employee Benefit Plans > 
Cash Balance Plans 
Pensions & Benefits Law > Employee Benefit Plans > 
Defined Benefit Plans 
[HN17] The United States Court of Appeals for the Sec-
ond Circuit enforces the regulatory consequences that 
arise from the classification of cash balance plans as de-
fined benefit plans. 
 
 
Pensions & Benefits Law > Employee Retirement In-
come Security Act (ERISA) > Participation & Vesting > 
Accrual 
[HN18] "Rate of benefit accrual" is the grammatically 
correct way of saying "the rate of accrued benefit," the 
phrase that is defined in Employee Retirement Income 
Security Act § 3(23), 29 U.S.C.S. § 1002(23), and the 
term "rate of benefit accrual" is therefore unambiguous. 
 
 
Governments > Legislation > Interpretation 
[HN19] The plainness or ambiguity of statutory language 
is determined by reference to the language itself, the spe-
cific context in which that language is used, and the 
broader context of the statute as a whole. 
 
 
Pensions & Benefits Law > Employee Retirement In-
come Security Act (ERISA) > Participation & Vesting > 
Accrual 
[HN20] As the United States Court of Appeals for the 
Second Circuit has emphasized, the Employee Retire-
ment Income Security Act (ERISA) has a binary struc-
ture, under which defined benefit plans face significantly 
different requirements from those applicable to defined 
contribution plans. The structure of ERISA § 204(b), 29 
U.S.C.S. § 1054(b), itself is binary. Whereas ERISA § 
204(b)(1) states requirements for defined benefit plans, § 
204(b)(2) states parallel requirements for defined contri-
bution plans. Section 204(b)(2)(A) contains an age dis-
crimination provision parallel to that of § 204(b)(1)(H). 
Whereas the latter prohibits a reduction in the rate of an 
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employee's benefit accrual, the former prohibits a reduc-
tion in the rate at which amounts are allocated to the em-
ployee's account. 
 
 
Governments > Legislation > Interpretation 
[HN21] When the legislature uses certain language in 
one part of the statute and different language in another, 
the court assumes different meanings were intended. 
 
 
Pensions & Benefits Law > Employee Retirement In-
come Security Act (ERISA) > Participation & Vesting > 
Accrual 
[HN22] Congress did not intend that "the rate of an em-
ployee's benefit accrual," as used in Employee Retire-
ment Income Security Act (ERISA) § 204(b)(1)(H)(i), 29 
U.S.C.S. § 1054(b)(1)(H)(i), to be measured as the rate at 
which amounts are allocated to the employee's account. 
Congress' use of the latter phrase, which explicitly re-
quires measurements involving an increase in account 
balances, in ERISA § 204(b)(2) demonstrates that Con-
gress could have used the same phrase in the age dis-
crimination provision governing defined benefit plans 
had it intended to apply the same measurement rule to 
defined benefit plans. Instead, it used a completely dif-
ferent phrase, "rate of benefit accrual." ERISA § 
204(b)(1)(H)(i). In light of the great similarity that this 
phrase bears to the statutorily defined term "accrued 
benefit," and the fact that ERISA requires accrued bene-
fit to be measured as an annual benefit commencing at 
normal retirement age for defined benefit plans, but re-
quires accrued benefit to be measured as the balance of 
an individual's account for defined contribution plans, 
the term "rate of benefit accrual," as used in § 
204(b)(1)(H)(i), refers to rate measured as a change in 
the annual benefit commencing at normal retirement age. 
The statute is unambiguous in this respect. 
 
 
Administrative Law > Judicial Review > Standards of 
Review > Statutory Interpretation 
Pensions & Benefits Law > Employee Retirement In-
come Security Act (ERISA) > Participation & Vesting > 
Accrual 
[HN23] In its commentary accompanying final regula-
tions issued in 2003, the Internal Revenue Service (IRS) 
has interpreted the phrase "rate of future benefit accrual," 
as used in the notice provision of Employee Retirement 
Income Security Act (ERISA) § 204(h), 29 U.S.C.S. § 
1054(h), as follows: an amendment to a defined benefit 
plan reduces the rate of future benefit accrual only if it is 
reasonably expected that the amendment will reduce the 
amount of the future annual benefit commencing at nor-
mal retirement age (or at actual retirement age, if later) 

for benefits accruing for a year. 68 Fed. Reg. 17277, 
17282 (2003). Although the IRS has not issued final 
regulations on ERISA § 204(b)(1)(H)(i), its interpreta-
tion of the phrase "rate of future benefit accrual" sug-
gests that it would similarly interpret the phrase "rate of 
benefit accrual" as requiring measurement using the 
amount of the future annual benefit commencing at nor-
mal retirement age (or at actual retirement age, if later). 
The IRS has jurisdiction over the interpretation of ER-
ISA § 204, and its interpretations are entitled to defer-
ence. 
 
 
Pensions & Benefits Law > Employee Benefit Plans > 
Defined Benefit Plans 
Pensions & Benefits Law > Employee Retirement In-
come Security Act (ERISA) > Participation & Vesting > 
Accrual 
[HN24] See 29 U.S.C.S. § 1054(b)(1)(G). 
 
 
Pensions & Benefits Law > Employee Retirement In-
come Security Act (ERISA) > Participation & Vesting > 
Accrual 
[HN25] By using the statutorily defined term "accrued 
benefit" in 29 U.S.C.S. § 1054(b)(1)(G), Congress 
clearly has indicated that the question of whether an em-
ployee's pension benefits were reduced is to be answered 
with reference to an annual benefit commencing at nor-
mal retirement age. 
 
 
Pensions & Benefits Law > Employee Retirement In-
come Security Act (ERISA) > Participation & Vesting > 
Accrual 
[HN26] See 29 U.S.C.S. § 1054(c)(2)(B). 
 
 
Pensions & Benefits Law > Employee Retirement In-
come Security Act (ERISA) > Participation & Vesting > 
Accrual 
[HN27] Employee Retirement Income Security Act § 
204(c)(2)(B), 29 U.S.C.S. § 1054(c)(2)(B), appears to 
address only that part of accrued benefit that is derived 
from employee contribution, and does not impose any 
requirement as to the total rate of benefit accrual. 
 
 
Pensions & Benefits Law > Employee Retirement In-
come Security Act (ERISA) > Participation & Vesting > 
Accrual 
[HN28] Because the definition of "accrued benefit" for 
defined benefit plans is not explicitly limited to employ-
ees under 65, Employee Retirement Income Security Act 
§ 3(23), 29 U.S.C.S. § 1002(23), it is reasonable to as-
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sume that Congress intended that "accrued benefits" be 
expressed in the form of an annual benefit commencing 
at normal retirement age, even for employees older than 
65. 
 
 
Pensions & Benefits Law > Employee Retirement In-
come Security Act (ERISA) > Participation & Vesting > 
Accrual 
[HN29] The Employee Retirement Income Security Act 
(ERISA) itself requires a court to compare annual bene-
fits commencing at normal retirement age when consid-
ering age discrimination in a cash balance plan under 
ERISA § 204(b)(1)(H), 29 U.S.C.S. § 1054(b)(1)(H). 
 
 
Labor & Employment Law > Discrimination > Dispa-
rate Impact > Statutory Application > Age Discrimina-
tion in Employment Act 
[HN30] Section 4(a)(2) of the Age Discrimination in 
Employment Act does permit disparate impact claims, 
albeit in more narrow circumstances than Title VII. 
 
 
Pensions & Benefits Law > Employee Retirement In-
come Security Act (ERISA) > Participation & Vesting > 
Vesting 
[HN31] Employee Retirement Income Security Act § 
203(a) requires that each pension plan shall provide that 
an employee's right to his normal retirement benefit is 
nonforfeitable upon the attainment of normal retirement 
age and sets forth specific requirements for determining 
whether a benefit satisfies the requirements of this para-
graph. 29 U.S.C.S. § 1053(a). 
 
 
Pensions & Benefits Law > Employee Retirement In-
come Security Act (ERISA) > Participation & Vesting > 
Vesting 
[HN32] See 29 U.S.C.S. § 1002(19). 
 
 
Pensions & Benefits Law > Employee Retirement In-
come Security Act (ERISA) > Participation & Vesting > 
Vesting 
[HN33] The United States Supreme Court has held that 
defining the content of the benefit that, once vested, can-
not be forfeited is a "threshold issue" that must be re-
solved in order to determine if a plan violates Employee 
Retirement Income Security Act § 203(a), 29 U.S.C.S. § 
1053(a). 
 
 

Pensions & Benefits Law > Employee Retirement In-
come Security Act (ERISA) > Participation & Vesting > 
Vesting 
[HN34] What defines the content of the benefit that, 
once vested, cannot be forfeited? The Employee Retire-
ment Income Security Act (ERISA) leaves this question 
largely to the private parties creating the plan. That the 
private parties, not the Government, control the level of 
benefits is clear from the statutory language defining 
nonforfeitable rights as well as from other portions of 
ERISA. ERISA defines a "nonforfeitable" pension bene-
fit or right as a claim obtained by a participant or his 
beneficiary to that part of an immediate or deferred bene-
fit under a pension plan which arises from the partici-
pant's service, which is unconditional, and which is le-
gally enforceable against the plan. 29 U.S.C.S. § 
1002(19). 
 
 
Pensions & Benefits Law > Employee Retirement In-
come Security Act (ERISA) > Participation & Vesting > 
Vesting 
[HN35] The term "forfeiture" normally connotes a total 
loss in consequence of some event rather than a limit on 
the value of a person's rights. Each of the examples of a 
plan provision that is expressly described as not causing 
a forfeiture listed in 29 U.S.C.S. § 1053(a)(3) describes 
an event-such as death or temporary re-employment-that 
might otherwise be construed as causing a forfeiture of 
the entire benefit. It is therefore surely consistent with 
the statutory definition of "nonforfeitable" to view it as 
describing the quality of the participant's right to a pen-
sion rather than a limit on the amount he may collect. 
Similarly, the statutory definition of "nonforfeitable" 
assures that an employee's claim to the protected benefit 
is legally enforceable, but it does not guarantee a particu-
lar amount or a method for calculating the benefit. It is 
the claim to the benefit, rather than the benefit itself, that 
must be "unconditional" and legally enforceable against 
the plan. 
 
 
Pensions & Benefits Law > Employee Retirement In-
come Security Act (ERISA) > Participation & Vesting > 
Accrual 
[HN36] Employee Retirement Income Security Act § 
204(b)(1)(B), 29 U.S.C.S. § 1054(b)(1)(B), prohibits 
defined benefit plans from backloading benefits such that 
they increase by more than 33 1/3% from one year to 
another. 
 
 
Pensions & Benefits Law > Employee Retirement In-
come Security Act (ERISA) > Participation & Vesting > 
Accrual 
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[HN37] Employee Retirement Income Security Act § 
204(b)(1)(B)(i), 29 U.S.C.S. § 1054(b)(1)(B)(i), states 
that, for the purposes of the anti-backloading provision, 
any amendment to the plan which is in effect for the cur-
rent year shall be treated as in effect for all other plan 
years. 
 
 
Pensions & Benefits Law > Employee Retirement In-
come Security Act (ERISA) > Participation & Vesting > 
Accrual 
[HN38] The United States Court of Appeals for the Sec-
ond Circuit has held that the Employee Retirement In-
come Security Act § 204(b)(1)(B), 29 U.S.C.S. § 
1054(b)(1)(B), test applies to how a given plan operates 
at a given time and prevents it from being unfairly 
weighted against shorter-term employees; but it is irrele-
vant to across-the-board increases in benefit rates made 
at some future time on behalf of all current employees 
regardless of period of service. 
 
 
Pensions & Benefits Law > Employee Retirement In-
come Security Act (ERISA) > Disclosure, Notice & Re-
porting > General Overview 
Pensions & Benefits Law > Employee Retirement In-
come Security Act (ERISA) > Participation & Vesting > 
Accrual 
[HN39] See 29 U.S.C.S. § 1054(h). 
 
 
Pensions & Benefits Law > Employee Retirement In-
come Security Act (ERISA) > Disclosure, Notice & Re-
porting > Summary Plan Description 
[HN40] The United States Court of Appeals for the Sec-
ond Circuit has adopted the "likely prejudice" standard 
for claims alleging that summary plan descriptions (SPD) 
do not meet the requirements of the Employee Retire-
ment Income Security Act. To show "likely prejudice," a 
plaintiff must show that she was likely to have been 
harmed by the faulty SPD. 
 
 
Pensions & Benefits Law > Employee Retirement In-
come Security Act (ERISA) > Disclosure, Notice & Re-
porting > Summary Plan Description 
[HN41] A claim under Employee Retirement Income 
Security Act § 102, 29 U.S.C.S. § 1022, is subject to the 
"likely prejudice" standard. 
 
 
Constitutional Law > The Judiciary > Case or Contro-
versy > Standing > General Overview 

Pensions & Benefits Law > Employee Retirement In-
come Security Act (ERISA) > Civil Claims & Remedies 
> Standing 
[HN42] The United States Court of Appeals for the Sec-
ond Circuit has made clear that statutory standing under 
the Employee Retirement Income Security Act will not 
suffice to substitute for Article III standing. Constitu-
tional standing is a jurisdictional prerequisite to the 
court's consideration of her claim. An important compo-
nent of the Article III jurisdictional limit of federal courts 
to deciding "cases" or "controversies." 
 
 
Constitutional Law > The Judiciary > Case or Contro-
versy > Standing > General Overview 
[HN43] Standing like other jurisdictional inquiries, can-
not be inferred argumentatively from averments in the 
pleadings, but rather must affirmatively appear in the 
record. To that end, it is the burden of the party who 
seeks the exercise of jurisdiction in his favor clearly to 
allege facts demonstrating that he is a proper party to 
invoke judicial resolution of the dispute. However, al-
though standing is a fundamental jurisdictional require-
ment, it is still subject to the same degree of proof that 
governs other contested factual issues. Thus, at the 
pleading stage, standing allegations need not be crafted 
with precise detail, nor must the plaintiff prove his alle-
gations of injury. 
 
 
Constitutional Law > The Judiciary > Case or Contro-
versy > Standing > Particular Parties 
[HN44] The United States Court of Appeals for the Sec-
ond Circuit has described the application of the standing 
requirement in a class action as follows: The United 
States Supreme Court has held that if none of the named 
plaintiffs purporting to represent a class establishes the 
requisite of a case or controversy with the defendant, 
none may seek relief on behalf of himself or any other 
member of the class. Moreover, the named class plain-
tiffs must allege and show that they personally have been 
injured, not that injury has been suffered by other, uni-
dentified members of the class to which they belong and 
which they purport to represent. A class representative 
must have standing at the time of class certification. 
 
 
Constitutional Law > The Judiciary > Case or Contro-
versy > Standing > Elements 
[HN45] To satisfy Article III's standing requirement, a 
plaintiff generally must allege personal injury fairly 
traceable to the defendant's allegedly unlawful conduct 
and likely to be redressed by the requested relief. One of 
the most important constitutional standing requirements 
is "injury-in-fact." To qualify as a constitutionally suffi-
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cient injury-in-fact, the asserted injury must be concrete 
and particularized as well as actual or imminent, not con-
jectural or hypothetical. To support standing, the plain-
tiff's injury must be actual or imminent to ensure that the 
court avoids deciding a purely hypothetical case in which 
the projected harm may ultimately fail to occur. 
 
 
Constitutional Law > The Judiciary > Case or Contro-
versy > Standing > Elements 
[HN46] Although "imminence" is concededly a some-
what elastic concept, it cannot be stretched beyond its 
purpose, which is to ensure that the alleged injury is not 
too speculative for Article III purposes -- that the injury 
is certainly impending. 
 
 
Constitutional Law > The Judiciary > Case or Contro-
versy > Standing > Particular Parties 
Pensions & Benefits Law > Employee Retirement In-
come Security Act (ERISA) > Civil Claims & Remedies 
> Standing 
[HN47] In the particular case of Employee Retirement 
Income Security Act (ERISA) fiduciary duty claims, the 
United States Court of Appeals for the Second Circuit 
recently cited with approval a Third Circuit holding that 
a plan participant may have Article III standing to obtain 
injunctive relief related to ERISA's disclosure and fidu-
ciary duty requirements without a showing of individual 
harm to the participant. On the other hand, a showing of 
"individual loss" by the plaintiff is required for claims 
seeking restitution or disgorgement, even when the plain-
tiff premises such claims on violations of ERISA § 404. 
With regard to injunctive relief, it is well-established that 
the actual or threatened injury required by Article III 
may exist solely by virtue of statutes creating legal 
rights, the invasion of which creates standing. 
 
 
Pensions & Benefits Law > Employee Retirement In-
come Security Act (ERISA) > Civil Claims & Remedies 
> Exhaustion of Remedies 
[HN48] District courts in the Second Circuit have rou-
tinely dispensed with the exhaustion prerequisite where 
plaintiffs allege a statutory Employee Retirement Income 
Security Act violation. 
 
 
Pensions & Benefits Law > Employee Retirement In-
come Security Act (ERISA) > Civil Claims & Remedies 
> Exhaustion of Remedies 
[HN49] The United States Court of Appeals for the Sec-
ond Circuit has held, in the context of discussing a plan 
governed by the Federal Employee Health Benefits Act, 
that the exhaustion requirement may arise from explicit 

statutory language or from an administrative scheme 
providing for agency relief. The Employee Retirement 
Income Security Act contains neither an explicit exhaus-
tion requirement nor any suggestion that plan administra-
tors provide a review procedure for claims other than 
those contesting denial of benefits under the plan. 
 
 
Pensions & Benefits Law > Employee Retirement In-
come Security Act (ERISA) > Civil Claims & Remedies 
> Exhaustion of Remedies 
[HN50] Congress did not intend to impose an exhaustion 
requirement on employees' claims that pension plan 
terms violated the substantive guarantees of the Em-
ployee Retirement Income Security Act, in contrast to an 
employee's claim that she had a right to benefits under 
the terms of a particular plan. 
 
 
Pensions & Benefits Law > Employee Retirement In-
come Security Act (ERISA) > Civil Claims & Remedies 
> Exhaustion of Remedies 
[HN51] When a plan participant claims that he or she has 
unjustly been denied benefits, it is appropriate to require 
participants first to address their complaints to the fidu-
ciaries to whom Congress, in Employee Retirement In-
come Security Act (ERISA) § 503, assigned the primary 
responsibility for evaluating claims for benefits. 29 
U.S.C.S. § 1133. This ensures that the appeals proce-
dures mandated by Congress will be employed, permits 
officials of benefit plans to meet the responsibilities 
properly entrusted to them, encourages the consistent 
treatment of claims for benefits, minimizes the costs and 
delays of claim settlement in a nonadversarial setting, 
and creates a record of the plan's rationales for denial of 
the claim. However, when the claimant's position is that 
his or her federal rights guaranteed by ERISA have been 
violated, these considerations are simply inapposite. 
Unlike a claim for benefits brought pursuant to a benefits 
plan, an ERISA § 510 claim asserts a statutory right 
which plan fiduciaries have no expertise in interpreting. 
 
 
Pensions & Benefits Law > Employee Retirement In-
come Security Act (ERISA) > Civil Claims & Remedies 
> Causes of Action > Suits to Recover Plan Benefits 
Pensions & Benefits Law > Employee Retirement In-
come Security Act (ERISA) > Civil Claims & Remedies 
> Exhaustion of Remedies 
[HN52] Although most claims appropriately seeking 
relief under 29 U.S.C.S. § 1132(a)(1)(B) are likely to be 
"plan-based," the case law suggests that the court should 
look at the substance of the claims, rather than the rem-
edy sought, in order to categorize them. 
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Pensions & Benefits Law > Employee Retirement In-
come Security Act (ERISA) > Civil Claims & Remedies 
> Causes of Action > Suits to Recover Plan Benefits 
[HN53] See 29 U.S.C.S. § 1132(a)(1)(B). 
 
 
Pensions & Benefits Law > Employee Retirement In-
come Security Act (ERISA) > Civil Claims & Remedies 
> Equitable Relief > General Overview 
[HN54] Employee Retirement Income Security Act (ER-
ISA) § 502(a)(3) provides that a participant may bring 
suit to enjoin any act or practice which violates any pro-
vision of this subchapter or the terms of the plan. 29 
U.S.C.S. § 1132(a)(3). The United States Supreme Court 
has held that ERISA § 502's structure suggests that Con-
gress intended the general "catchall" provisions of § 
502(a)(3) and (5) to act as a safety net, offering appropri-
ate equitable relief for injuries caused by violations that § 
502 does not elsewhere adequately remedy. 
 
 
Pensions & Benefits Law > Employee Retirement In-
come Security Act (ERISA) > Civil Claims & Remedies 
> Causes of Action > Suits to Recover Plan Benefits 
[HN55] An employer not named as a plan administrator 
may not be liable as a de facto co-administrator in a suit 
brought under Employee Retirement Income Security 
Act § 502(a)(1)(B), 29 U.S.C.S. § 1132(a)(1)(B), where 
the employer has designated a plan administrator in ac-
cordance with 29 U.S.C.S. § 1002(16)(A). 
 
 
Pensions & Benefits Law > Employee Retirement In-
come Security Act (ERISA) > General Overview 
[HN56] See 29 U.S.C.S. § 1002(16)(A). 
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For Fleetboston Financial Corp, FleetBoston Financial 
Pension Plan, Defendants: Anne E. Rea, Brian P. Guar-
raci, Erin E. Kelly, Julie A. Koca, Scott E. Gross, Wil-
liam F. Conlon, Sidley, Austin, Brown & Wood LLP - 
CH, IL, Chicago, IL; George J. Kelly, Jr., Siegel, O'Con-
nor, O'Donnell & Beck, Hartford, CT.   
 
JUDGES: Janet C. Hall, United States District Judge.   

 
OPINION BY: Janet C. Hall 
 
OPINION 
 
 [*153] RULING ON DEFENDANTS' MOTION TO 
DISMISS [Doc. No. 30]  
 
I. INTRODUCTION  

The lead plaintiff, an employee of the defendant 
corporation, complains that this corporation and its pen-
sion plan violated her rights under various sections of the 
Employee Retirement Income Security Act (ERISA). 
The defendants move to dismiss all six counts of the 
plaintiff's Complaint as failing to state a claim upon 
which relief may be granted. 

II. FACTS 1

 
1   See Part IV, infra, for a discussion of the 
pleadings and other documents the court consid-
ers and the inferences it draws in ruling on the 
present motion. 

 [**2]  The lead plaintiff, Donna C. Richards 
("Richards"), is an employee of defendant FleetBoston 
Financial Corp. ("Fleet Financial") and a participant in 
the defendant FleetBoston Pension Plan ("Fleet 
Amended Plan"). Richards was born on May 15, 1948. 

 [*154]  Richards was hired by Hartford National 
Bank in 1973. Following a series of mergers, she became 
a participant in the Shawmut Retirement Plan. In 1995, 
Fleet Financial Group acquired Shawmut, and Richards 
became a Fleet Employee participating in the Fleet Plan. 
Prior to January 1, 1997, Richards was a participant in a 
traditional defined benefits pension plan ("Traditional 
Plan"), under which retiring employees received a per-
centage of their final average pay for life. Effective 
January 1, 1997, Fleet amended the Traditional Plan such 
that it became a "cash balance" benefit. 2 The new plan 
("Amended Plan") calculates an employee's retirement 
benefits as follows. It first adds the employee's age plus 
years of vesting service to arrive at a number of "points." 
Pay credits to be added to an employee's hypothetical 
account each quarter are then calculated by multiplying 
the employee's compensation for that quarter by certain 
percentages, as [**3]  indicated in the following chart, 
copied from the Amended Plan: 

 
________________________________________________________________________________ 
 

Points Pay Credit Rate 
     

Number of Points: Applicable to Applicable to 
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 Compensation Below the Compensation Above the 
 Social Security Wage Social Security Wage 
 Base Base 

less than 39 3% 6% 
     

40 but less than 50 3.5% 7% 
     

50 but less than 60 4.5% 9% 
     

60 but less than 70 5.5% 11% 
     

70 but less than 80 6.5% 13% 
     

80 or more 7.5% 15% 
________________________________________________________________________________ 
 

Defs.' Mem. Supp. Mot. Dismiss, Ex. A [Doc. No. 
32]. The employee also receives quarterly interest cred-
its. The interest rate is uniform for all participants and is 
based on the average annual yield of one-year U.S. 
Treasury constant maturities for the month preceding the 
calendar quarter in which the pay period begins. The size 
of a participant's interest credit in a given quarter de-
pends upon the interest rate, the participant's account 
balance, and the participant's pay credit for that quarter. 
 

2   For a general overview of cash balance plans, 
see Esden v. Bank of Boston, 229 F.3d 154, 158-
59 (2d Cir. 2000). See also Eaton v. Onan Corp., 
117 F.Supp.2d 812, 816-18 (S.D.Ind. 2000) (dis-
cussing history of cash balance plans). 

 [**4]  When it adopted the Amended Plan in 1997, 
Fleet converted the benefits that Richards and other em-
ployees in her situation had earned under the Traditional 
Plan into an opening hypothetical cash balance. 3 It ar-
rived at this opening balance by computing the lump 
sum, actuarially equivalent value of the benefit payable 
at age 65 that the employee had accrued under the prior 
pension plans as of December 31, 1996. Amended Plan 
Summary Plan Description (SPD), Plf.'s Mem. Ex.1 at 22 
[Doc. No. 40]. As the defendants admitted at oral argu-
ment on this motion, this opening balance did not include 
the value of a Traditional Plan participant's right to sub-
sidized early retirement benefits. See Compl. P31. In 
calculating the opening balance, the Amended Plan ap-
plied a pre-retirement mortality discount, providing for 
the possibility of death prior to normal retirement, but 
provided no mechanism for crediting this discount back 
to participants' accounts as they grow older and the risk 
of pre-retirement mortality shrinks. Compl. P35. It em-
ployed a 7% interest rate in calculating the value of the 
frozen benefit derived from the Traditional Plan as an 
age-65 annuity, for purposes of arriving [**5]  at  [*155]  
an opening balance under the Amended Plan, but it pro-

vided no mechanism to adjust this balance when interest 
rates fall below 7%, as they have over the last five years. 
Id. 
 

3   All references to employees' cash balance ac-
counts in this opinion refer to hypothetical ac-
counts that are used to calculate the employees' 
pension benefits upon termination of employ-
ment. Fleet does not actually maintain separate 
accounts for individual employees, but uses the 
hypothetical accounts to keep track of the bene-
fits employees have accrued. 

The Amended Plan provided that, upon termination 
of employment with Fleet, an employee who had partici-
pated in both the Traditional Plan and the Amended Plan 
4 would receive the greater of her Cash Balance Account, 
under the Amended Plan, or her benefit under the Tradi-
tional Plan terms, frozen as of January 1, 1997 ("frozen 
benefit"). Id. at P32. This rule, combined with the fact 
that the Amended Plan converted less than the full value 
of the benefits that Richards and other former [**6]  
Traditional Plan participants had accrued under the Tra-
ditional Plan to opening account balances under the 
Amended Plan terms, meant that the value of retirement 
benefits available to such participants did not increase 
past the frozen benefit that they had already accrued as 
of December 31, 1996, until the amount in the cash bal-
ance account reached and then exceeded that amount. Id. 
at P33. This phenomenon, which Richards refers to as 
the "wear-away" effect, caused Richards and other em-
ployees to work for many years following 1997 without 
actually accruing any new benefits, despite the existence 
of a hypothetical cash balance account that showed bene-
fits being added each quarter. Id. at P34. The use of the 
pre-retirement mortality discount and the 7% interest rate 
exacerbated this wear-away effect. Id. at 35. 
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4   Employees who had been active participants 
in the Traditional Plan as of December 31, 1996, 
and were not age 50 with at least 15 years of vest-
ing service as of that date, became participants in 
the Amended Plan. Amended Plan Summary Plan 
Description, Plf.'s Mem. Opp. Defs.' Mot. Dis-
miss, Ex. 1 at 21 [Doc. No.40]. The court's dis-
cussion of the wear-away effect refers to the rules 
governing the benefits of individuals in this 
group. 

 [**7]  Prior to January 1, 1997, Fleet gave no notice 
to plan participants that they would be experiencing a 
significant reduction in benefits as a result of the plan 
amendment. Moreover, the Amended Plan summary plan 
description ("SPD"), which was distributed to partici-
pants, does not mention the wear-away effect, nor state 
that that participants' benefit accruals under the Amended 
Plan would be reduced by advancing age. 5 It told par-
ticipants, "your cash balance benefit builds steadily 
throughout the time you work at Fleet. Each quarter Fleet 
makes pay credits and interest credits into an account in 
your name." Id. at P40. 
 

5   The plaintiff's theory of age discrimination is 
based on the argument that employees' cash bal-
ance accounts grow at a decreasing rate as par-
ticipants age, when the value of the participants' 
accounts is calculated as that of an annual benefit 
commencing at age 65. This claim is discussed in 
more detail in Part IV.A, infra. 

Fleet also answered a hypothetical plan participant 
question,  [**8]  "Can my pension benefit decrease under 
the new Fleet Pension Plan?," by saying "No." Id. at P41. 
It continued, "Whether you participate in the cash bal-
ance benefit or the traditional benefit, you will never 
receive less than the benefit you earned as of December 
31, 1996," and did not mention the wear-away effect. Id. 
Similarly, it did not state that the rate of benefit accruals 
would decline with age. It stated it was adopting the 
Amended Plan because it "makes good sense for our 
employees." Id. 

The plaintiff alleges that, in practice, Amended Plan 
administrators frequently have informed retiring plan 
participants only of the value of their cash balance ac-
counts, and not of the greater benefits to which they are 
entitled under the frozen  [*156]  benefit derived from 
the Traditional Plan terms. Id. at P36. 
 
III. CAUSES OF ACTION  

Richards asserts a number of different claims against 
the defendants. In Count I, she alleges that the cash bal-
ance terms of the Fleet Amended Plan violate ERISA § 
204(b)(1)(H), prohibiting an employer from establishing 

or maintaining plan rules that reduce "the rate of an em-
ployee's benefit accrual . . . because of the attainment of 
any [**9]  age." 29 U.S.C. § 1054(b)(1)(H). In Count II, 
she alleges that, by conditioning Richards' receipt of cash 
balance benefits on her foregoing early retirement bene-
fits earned prior to the adoption of the cash balance 
amendment, the cash balance terms violate ERISA § 
203(a), 29 U.S.C. § 1053(a), which requires that benefits 
are not forfeitable. In Count III, she alleges that, by caus-
ing participants who had begun to earn retirement bene-
fits under the Traditional Plan prior to its amendment to 
experience years in which they accrue zero benefits fol-
lowed by years in which they accrue actual benefits, the 
Amended Plan violates the "anti-backloading" rule in 
ERISA § 204(b)(1)(B), 29 U.S.C. § 1054(b)(1)(B). In 
Count IV, she alleges that the defendants failed to notify 
her and other participants of a significant reduction in the 
rate of future benefit accrual 15 days prior to the effec-
tive date of the Amended Plan, thereby violating ERISA 
§ 204(h), 29 U.S.C. § 1054(h). In Count V, she alleges 
that the defendants failed to provide an adequate Sum-
mary Plan Description ("SPD"), in violation of ERISA 
[**10]  § 102, 29 U.S.C. § 1022. Finally, in Count VI, 
she alleges that the defendants breached their fiduciary 
duty by failing to fully inform retiring plan participants 
of the funds they are owed under the frozen benefit de-
rived from the Fleet Traditional Plan terms. See ERISA § 
404, 29 U.S.C. § 1104. 

For each of these counts, she seeks relief under ER-
ISA § 502(a)(3), which provides that, [HN1] "A civil 
action may be brought . . . by a participant . . . (A) to 
enjoin any act or practice which violates any provision of 
this subchapter [which includes all of the substantive 
provisions of ERISA upon which Richards bases her 
claims] or the terms of the plan, or (B) to obtain other 
appropriate equitable relief (I) to redress such violations 
or (ii) to enforce any provisions of this subchapter or the 
terms of the plan," 29 U.S.C. § 1132(a)(3), and, alterna-
tively or additionally, under [HN2] ERISA § 
502(a)(1)(B), which states that a participant may bring 
suit "to recover benefits due to him under the terms of 
his plan, to enforce his rights under the terms of the plan, 
or to clarify his rights to future benefits under the terms 
[**11]  of the plan," 29 U.S.C. § 1132(a)(1)(B). 

The defendants have moved, pursuant to Rule 
12(b)(6) of the Federal Rules of Civil Procedure, for 
dismissal of all counts. 
 
IV. STANDARD OF REVIEW  

[HN3] In deciding a rule 12(b)(6) motion to dismiss, 
the court takes the allegations of the Complaint as true, 
and construes them in a manner favorable to the pleader. 
Hoover v. Ronwin, 466 U.S. 558, 587, 104 S. Ct. 1989, 
80 L. Ed. 2d 590 (1984); see Grandon v. Merrill Lynch 
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& Co., 147 F.3d 184, 188 (2d Cir. 1998); Scheuer v. 
Rhodes, 416 U.S. 232, 236, 94 S. Ct. 1683, 40 L. Ed. 2d 
90 (1974), overrruled on other grounds by Davis v. 
Scherer, 468 U.S. 183, 104 S. Ct. 3012, 82 L. Ed. 2d 139 
(1984). In this case, the court also considers the 1997 
FleetBoston Plan document, the Summary Plan Descrip-
tion, and the predecessor ("Traditional") Plan document. 
It may do so because these documents are integral to the 
complaint and the plaintiff relies upon them in her com-
plaint. Rothman v. Gregor, 220 F.3d 81, 88  [*157]  (2d 
Cir. 2000); Cortec Indus. v. Sum Holding L.P., 949 F.2d 
42, 47 (2d Cir. 1991), cert. denied, 503 U.S. 960, 112 S. 
Ct. 1561, 118 L. Ed. 2d 208 (1992). [**12]   

[HN4] A Rule 12(b)(6) motion to dismiss tests the 
adequacy of the complaint. United States v. City of New 
York, 359 F.3d 83, 87 (2d Cir. 2004). Thus, such a mo-
tion can be granted only if "it appears beyond doubt that 
the plaintiff can prove no set of facts in support of his 
claim which would entitle him to relief." Conley v. Gib-
son, 355 U.S. 41, 45-46, 78 S. Ct. 99, 2 L. Ed. 2d 80 
(1957). A Rule 12(b)(6) motion cannot be granted simply 
because recovery appears remote or unlikely on the face 
of a complaint. Bernheim v. Litt, 79 F.3d 318, 321 (2d 
Cir. 1996). "The issue is not whether a plaintiff will ul-
timately prevail but whether the claimant is entitled to 
offer evidence to support the claims." Id. (quotation 
omitted). "While bald assertions and conclusions of law 
will not suffice to state a claim, the district court, before 
granting a motion to dismiss, must accept as true all of 
the factual allegations set out in plaintiff's complaint, 
draw inferences from those allegations in the light most 
favorable to plaintiff, and construe the complaint liber-
ally." Tarshis v. Riese Org., 211 F.3d 30 (2d Cir. 2000) 
(internal citations omitted); see Scheuer v. Rhodes, 416 
U.S. 232, 236, 94 S. Ct. 1683, 40 L. Ed. 2d 90 (1974), 
[**13]  overruled on other grounds, Davis v. Scherer, 
468 U.S. 183, 104 S. Ct. 3012, 82 L. Ed. 2d 139 (1984). 

Although the defendants state that their motion to 
dismiss the plaintiff's complaint is brought pursuant to 
Rule 12(b)(6), Defs.' Mot. Dismiss [Doc. No. 30], they 
argue in part that Richards lacks constitutional standing 
to bring the claim in Count VI. [HN5] "[A] district court 
must generally resolve material factual disputes and es-
tablish that it has federal constitutional jurisdiction, in-
cluding a determination that the plaintiff has Article III 
standing, before deciding a case on the merits." Alliance 
for Envtl. Renewal v. Pyramid Crossgates Co., 436 F.3d 
82 (citing Steel Co. v. Citizens for a Better Environment, 
523 U.S. 83, 101, 118 S. Ct. 1003, 140 L. Ed. 2d 210 
(1998)). Therefore, the court will treat the defendants' 
motion to dismiss Count VI as a Rule 12(b)(1) motion to 
dismiss for lack of subject matter jurisdiction. See, e.g., 
Franchi v. Manbeck, Civ. No. 90cv517 (PCD), 1991 WL 
137276, at *3 n.2 (D.Conn. 1991) ("Inasmuch as this 

court could not consider the sufficiency of the complaint 
under Rule 12(b)(6), unless jurisdiction is established 
under Rule 12(b)(1), the motion will [**14]  be treated 
first as one for dismissal for lack of subject matter juris-
diction."). 
  

   [HN6] A case is properly dismissed for 
lack of subject matter jurisdiction under 
Rule 12(b)(1) when the district court lacks 
the statutory or constitutional power to 
adjudicate it. In resolving a motion to 
dismiss for lack of subject matter jurisdic-
tion under Rule 12(b)(1), a district court . 
. . may refer to evidence outside the 
pleadings. A plaintiff asserting subject 
matter jurisdiction has the burden of prov-
ing by a preponderance of the evidence 
that it exists. 

 
  
Makarova v. United States, 201 F.3d 110, 113 (2d Cir. 
2000) (internal citations omitted). 
 
V. DISCUSSION  
 
A. Age Discrimination Claim (Count I)  
 
1. Statutory Standing to Bring Claim Under ERISA § 
204(b)(1)(H)  

The defendants argue that Richards may not bring 
her Count One claim under ERISA § 204(b)(1)(H) be-
cause this subsection protects only plan participants  
[*158]  who are age 65 or above, and Richards has not 
yet reached this age. 6 In order to address this argument, 
the court must construe that Section. 
 

6   Richards is currently age 58. See Part I, supra. 

 [**15]  [HN7] As the Supreme Court has instructed, 
"the preeminent canon of statutory interpretation requires 
us to "presume that [the] legislature says in a statute what 
it means and means in a statute what it says there." Bed-
Roc Ltd., LLC v. United States, 541 U.S. 176, 183, 124 
S. Ct. 1587, 158 L. Ed. 2d 338 (2004) (internal citation 
omitted); see Nicolaou v. Horizon Media, Inc., 402 F.3d 
325, 329 (2d Cir. 2005) (citing BedRoc). "Thus, our in-
quiry begins with the statutory text, and ends there as 
well if the text is unambiguous." Bedroc, 541 U.S. at 183 
(internal citations omitted). 

[HN8] The plain language of section 204(b)(1)(H)(i) 
prohibits reductions in the rate of benefit accrual "be-
cause of the attainment of any age." 29 U.S.C. § 
1054(b)(1)(H)(i). 7 The inclusion of the  [*159]  word 
"any," when given "its ordinary, common meaning," In 
re Caldor Corp., 303 F.3d 161, 168 (2d Cir. 2002) (inter-
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nal citation omitted), renders this language unambiguous 
with respect to the question of whether it protects only 
employees who have reached age 65. By its own terms, 
this subsection applies to employees of any age. See 
Wells v. Gannett Retirement Plan, 385 F.Supp.2d 1101, 
1102 (D.Co. 2005) [**16]  ("The term is unambiguous, 
and there is no need to resort to legislative history or 
other sources for its interpretation. This provision applies 
to the attainment of 'any age' and not just to the attain-
ment of normal retirement age"). 
 

7   This subsection states in full: 
  

   [HN9] (i) Notwithstanding the 
preceding subparagraphs, a de-
fined benefit plan shall be treated 
as not satisfying the requirements 
of this paragraph [discussing bene-
fit accrual requirements for pen-
sion plans] if, under the plan, an 
employee's benefit accrual is 
ceased, or the rate of an em-
ployee's benefit accrual is reduced, 
because of the attainment of any 
age. 

[HN10] (ii) A plan shall not 
be treated as failing to meet the 
requirements of this subparagraph 
solely because the plan imposes 
(without regard to age) a limitation 
on the amount of benefits that the 
plan provides or a limitation on 
the number of years of service or 
years of participation which are 
taken into account for purposes of 
determining benefit accrual under 
the plan. 

(iii) In the case of any em-
ployee who, as of the end of any 
plan year under a defined benefit 
plan, has attained normal retire-
ment age under such plan-- 

(I) if distribution of benefits 
under such plan with respect to 
such employee has commenced as 
of the end of such plan year, then 
any requirement of this subpara-
graph for continued accrual of 
benefits under such plan with re-
spect to such employee during 
such plan year shall be treated as 
satisfied to the extent of the actu-
arial equivalent of in-service dis-
tribution of benefits, and 

(II) if distribution of benefits 
under such plan with respect to 
such employee has not com-
menced as of the end of such year 
in accordance with section 1056 
(a)(3) of this title, and the payment 
of benefits under such plan with 
respect to such employee is not 
suspended during such plan year 
pursuant to section 1053 (a)(3)(B) 
of this title, then any requirement 
of this subparagraph for continued 
accrual of benefits under such plan 
with respect to such employee dur-
ing such plan year shall be treated 
as satisfied to the extent of any ad-
justment in the benefit payable 
under the plan during such plan 
year attributable to the delay in the 
distribution of benefits after the at-
tainment of normal retirement age. 
The preceding provisions of this 
clause shall apply in accordance 
with regulations of the Secretary 
of the Treasury. Such regulations 
may provide for the application of 
the preceding provisions of this 
clause, in the case of any such 
employee, with respect to any pe-
riod of time within a plan year. 

(iv) Clause (i) shall not apply 
with respect to any employee who 
is a highly compensated employee 
(within the meaning of section 414 
(q) of title 26) to the extent pro-
vided in regulations prescribed by 
the Secretary of the Treasury for 
purposes of precluding discrimina-
tion in favor of highly compen-
sated employees within the mean-
ing of subchapter D of chapter 1 of 
title 26. 

(v) A plan shall not be treated 
as failing to meet the requirements 
of clause (i) solely because the 
subsidized portion of any early re-
tirement benefit is disregarded in 
determining benefit accruals. 

(vi) Any regulations pre-
scribed by the Secretary of the 
Treasury pursuant to clause (v) of 
section 411 (b)(1)(H) of title 26 
shall apply with respect to the re-
quirements of this subparagraph in 
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the same manner and to the same 
extent as such regulations apply 
with respect to the requirements of 
such section 411 (b)(1)(H). 

 
  
29 U.S.C. § 1054(b)(1)(H). 

 [**17]  [HN11] "The plainness or ambiguity of 
statutory language is determined by reference to the lan-
guage itself, the specific context in which that language 
is used, and the broader context of the statute as a 
whole." Robinson v. Shell Oil Co., 519 U.S. 337, 341, 
117 S. Ct. 843, 136 L. Ed. 2d 808 (1997). The court has 
reviewed the other provisions of ERISA cited by the 
defendants, and none create ambiguity as to whether 
"attainment of any age," ERISA § 204(b)(1)(H)(i), 
means what it says, or whether it means, as defendants 
suggest, "attainment of any age over 65." The court has 
considered all of the defendants' arguments and is not 
persuaded to read the statute other than as its plain mean-
ing suggests. 

Because the text of the statute is not ambiguous, the 
court need not look beyond it. See BedRoc Ltd., LLC v. 
United States, 541 U.S. 176, 183, 124 S. Ct. 1587, 158 L. 
Ed. 2d 338 (2004) ("The preeminent canon of statutory 
interpretation requires us to "presume that [the] legisla-
ture says in a statute what it means and means in a statute 
what it says there. Thus, our inquiry begins with the 
statutory text, and ends there as well if the text is unam-
biguous.") (considering the statutory text but declining to 
consider legislative history)  [**18]  (internal citations 
omitted). The defendants argue that "courts regularly 
look to legislative history to interpret statutory language 
that might appear unambiguous on its face," Defs.' Reply 
Br. Supp. Mot. Dismiss at 7 [Doc. No. 45-1], but the 
only precedential opinion they cite for this proposition 
actually held that the court did not have to consider ad-
ministrative rules and advisory committee notes because 
Congress's intent was clear from the face of the statute in 
question. See In re Caldor Corp., 303 F.3d 161, 171 (2d 
Cir. 2002). Only in dicta did the Court of Appeals "add 
that we find no tension between our reading of § 1109(b) 
and the rules and notes relied on by the Joint Liquida-
tors." See id. 

Moreover, even if the court did take into account the 
legislative history and the statutory heading, it does not 
find that any of the defendants' arguments in those re-
gards present "rare and exceptional circumstances" that 
would require the court to disregard the plain language of 
the statute. See Rubin v. United States, 449 U.S. 424, 
430, 101 S. Ct. 698, 66 L. Ed. 2d 633 (1981). Although 
the current language of section 204(b)(1)(H)(i) derives 
from a section of the Omnibus Budget [**19]  Recon-
ciliation Act of 1986 ("OBRA 1986") whose statutory 

heading reads, "Benefit Accrual Beyond Normal Retire-
ment Age," the statutory heading alone (which is not in 
the codified statutory provision) is not sufficient to com-
pel a reading of the statute not indicated by its unambi-
guous text. See Pennsylvania Dep't of Corrections v. 
Yeskey, 524 U.S. 206, 212, 118 S. Ct. 1952, 141 L. Ed. 
2d 215 (1998) [HN12] ("The title of a statute . . . cannot 
limit the plain meaning of the text. For interpretive pur-
poses, [it is] of use only when [it] shed[s] light on some 
ambiguous word or phrase.") (internal citation omitted) 
(ellipses and brackets  [*160]  in Yeskey);Cheung v. 
United States, 213 F.3d 82, 90 (2d Cir. 2000) ("Although 
mindful of the limited role of statutory headings in tex-
tual interpretation, this Court has recognized that statu-
tory headings may be used to resolve ambiguities in the 
text.") (internal citation and quotation marks omitted). 

Similarly, the legislative history is not as clear as the 
defendants would make it out to be, and could lend some 
support to both sides. The defendants focus primarily on 
the statement in the OBRA 1986 Conference Report that: 
  

   Under the conference agreement,  
[**20]  the rules preventing the reduction 
or cessation of benefit accruals on account 
of attainment of any age are not intended 
to apply in cases in which a plan satisfies 
the normal benefit accrual requirements 
for employees who have not attained 
normal retirement age. 

 
  
H.R. Conf. Rep. No. 99-1012, at 379 (1986), reprinted in 
1986 U.S.C.C.A.N. 3868, 4024. However, the Report 
immediately continues by explaining, beginning in the 
same paragraph: 

   Under the benefit accrual rules, the rate 
of benefit accrual for an employee may 
vary depending on the number of years of 
service an employee may complete be-
tween date of hire and the attainment of 
normal retirement age. 

For example, under the fractional 
benefit accrual rule, an employee may ac-
crue a benefit ratably for each year of ser-
vice between the employee's date of hire 
and the employee's attainment of normal 
retirement age. If a plan has a normal re-
tirement age of 65, under this fractional 
rule, an employee who is hired at age 45 
would accrue the normal retirement bene-
fit between age 45 and age 65 (normal re-
tirement age). Thus, the employee would 
accrue the benefit over 20 years. On the 
other hand, an employee with the [**21]  
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same salary hired at age 55 would accrue 
the same normal retirement benefit over 
10 years (the number of years between 
date of hire and normal retirement age). In 
this example, when both employees have 
completed five years of service, they will 
have different accrued benefits because of 
the different rate of benefit accrual for 
each year of service. The conferees do not 
intend that the plan is to be treated as vio-
lating the general rule that benefit accru-
als cannot be reduced or ceased on ac-
count of the attainment of age merely be-
cause a younger employee has a lower ac-
crued benefit than an older employee with 
the same number of years of service. 

 
  
Id. In light of this explanation and example, the sentence 
the defendants have quoted may at least arguably be stat-
ing a much different proposition than that urged by them. 
It is quite possible that the report used the phrase "for 
employees who have not attained normal retirement age" 
merely to modify the phrase "normal benefit accrual re-
quirements," and not to limit the application of the new 
age discrimination provisions. This is consistent with the 
fact that the particular example of a "normal benefit ac-
crual requirement" used [**22]  in the second paragraph 
above, "the fractional benefit accrual rule," is a rule used 
to determine the required rate of benefit accrual for the 
years prior to normal retirement age. See id.; ERISA § 
204(b)(1)(c)), 29 U.S.C. § 1054(b)(1)(C)). 8

 
8    
  

   [HN13] A defined benefit plan 
satisfies the requirements of this 
paragraph if the accrued benefit to 
which any participant is entitled 
upon his separation from the ser-
vice is not less than a fraction of 
the annual benefit commencing at 
normal retirement age to which he 
would be entitled under the plan as 
in effect on the date of his separa-
tion if he continued to earn annu-
ally until normal retirement age 
the same rate of compensation 
upon which his normal retirement 
benefit would be computed under 
the plan, determined as if he had 
attained normal retirement age on 
the date any such determination is 
made (but taking into account no 
more than the 10 years of service 

immediately preceding his separa-
tion from service). Such fraction 
shall be a fraction, not exceeding 
1, the numerator of which is the 
total number of his years of par-
ticipation in the plan (as of the 
date of his separation from the 
service) and the denominator of 
which is the total number of years 
he would have participated in the 
plan if he separated from the ser-
vice at the normal retirement age. 
For purposes of this subparagraph, 
social security benefits and all 
other relevant factors used to 
compute benefits shall be treated 
as remaining constant as of the 
current year for all years after such 
current year. 

 
  
29 U.S.C. § 1054(b)(1)(C). 

 [**23]   [*161]  Additionally, the court finds that 
the floor statements the defendants have cited, by of in-
dividual legislators who sponsored the bill, do not over-
ride the meaning arising from the clear statutory text. 9

 
9   It bears noting that, merely because the Con-
ference Report or a member of Congress noted a 
purpose for the legislation, it does not mean that 
was the only purpose. 

Finally, the IRS's recent interpretation of section 
411(b)(1)(H) of Title 26 of the United States Code, 
which was passed into law at the same time as ERISA § 
204(b)(1)(H) and uses exactly the same language, sup-
ports the court's reading of the latter statutory section. In 
an explanatory section in a 2002 notice of proposed 
rulemaking under section 411(b)(1)(H), the IRS stated, 
  

   Section[] 411(b)(1)(H) . . . prohibit[s] 
cessation of accruals or allocations, and 
reduction in the rate of benefit accrual or 
allocation, because of the attainment of 
any age. Under this section[], attainment 
of any age means a participant's growing 
older.  [**24]  Accordingly, these regula-
tions, like the 1988 proposed regulations, 
would apply regardless of whether the 
participant is older than, younger than, or 
at normal retirement age. 
  
Some commentators have suggested that 
only cessations or reductions after attain-
ment of normal retirement age are prohib-



Page 15 
427 F. Supp. 2d 150, *; 2006 U.S. Dist. LEXIS 15601, **; 

37 Employee Benefits Cas. (BNA) 1449 

ited by these sections. This interpretation 
is not consistent with the language of the 
statute, which does not specify any mini-
mum age at which the rule applies, and is 
not adopted under these proposed regula-
tions. 

 
  
67 Fed. Reg. 76,123-01, 76,124 (Dec. 11, 2002). [HN14] 
While proposed regulations themselves "are not authori-
tative until finalized," Greenhalgh v. Putnam Sav. Bank, 
140 F.3d 427, 430 n.4 (2d Cir. 1998), an interpretation of 
a statute by the agency charged with its administration, 
when not promulgated as a regulation, is nevertheless 
"entitled to respect" to the extent it has the "power to 
persuade." See Christensen v. Harris County, 529 U.S. 
576, 587, 120 S. Ct. 1655, 146 L. Ed. 2d 621 (2000) 
(quoting Skidmore v. Swift & Co., 323 U.S. 134, 140, 65 
S. Ct. 161, 89 L. Ed. 124 (1944)); Catskill Mountains 
Chapter of Trout Unlimited, Inc. v. City of New York, 
273 F.3d 481 (2d Cir. 2001) [**25]  (quoting Christen-
sen). The court finds this interpretation to be persuasive, 
although the court's holding would be the same even in 
the absence of this notice of proposed rulemaking. 

Therefore, while recognizing that its decision on this 
issue is contrary to that of several other courts, see 
Tootle v. ARINC, Inc., 222 F.R.D. 88 (D.Md. 2004); 
Engers v. AT&T Corp., No. 98-3660 (NHP), 2001 U.S. 
Dist. LEXIS 25889, at *8-*13 (D.N.J. June 6, 2001); 
Eaton v. Onan Corp., 117 F.Supp.2d 812, 825-29 
(S.D.Ind. 2000); see also Campbell v. BankBoston, N.A., 
327 F.3d 1, 10 (1st Cir. 2003) (noting in dicta that "the 
ERISA age discrimination provision  [*162]  may not 
even apply to workers younger than the age of normal 
retirement"), 10 the court concludes that Richards' age 
does not bar her from asserting a claim for age discrimi-
nation pursuant to ERISA § 204(b)(1)(H). 
 

10   In both Eaton and Engers, the courts rea-
soned that the language reading, "rate of an em-
ployee's benefit accrual," was ambiguous, but that 
issue is separate from the issue of age. Neither of 
these courts, nor the court in Tootle, offered any 
specific reason for treating the language pertain-
ing to age as ambiguous. Eaton stated only that, 
"although the statutory language does not ex-
pressly limit the prohibitions to benefit accruals 
occurring after an employee reaches normal re-
tirement age, there are unusually strong indica-
tions in the legislative history that Congress in-
tended they be so limited." 117 F.Supp.2d at 825. 
Tootle did not address at all the question of 
whether the statute was ambiguous as to the age 
of protected employees. The court respectfully 
disagrees with the Tootle court's decision to in-

quire into the legislative history without first fully 
addressing the question of whether the plain lan-
guage of the statute was unambiguous as to the 
specific issue of the age of employees protected 
by the statute. 

The court also notes that it does not consider 
an additional case cited by the defendants, Hurlic 
v. S. California Gas Co., No.CV05-5027 
(C.D.Cal. Oct. 18, 2005), to be persuasive, be-
cause that case was dismissed without opinion. 
The defendants have not provided this court with 
any record of the court's reasoning in Hurlic. 

 
 [**26] 2. Age Discrimination Theory  

The court now turns to the question of whether 
Richards has stated a claim upon which relief may be 
granted in Count I of her complaint. She alleges in this 
count that, "the cash balance terms of the Fleet Plan" 
violate the age discrimination provision of ERISA § 
204(b)(1)(H), as quoted above. The defendants argue that 
this claim should be dismissed, even if the court reaches 
its merits, because the Amended Plan does not discrimi-
nate on the basis of age. 

Cash balance plans are a form of pension that have 
become increasingly prevalent in recent years. See 
Eaton, 117 F.Supp.2d at 816-18 (defining and discussing 
the history of cash balance plans). Thus, the issue of 
whether cash balance plans violate ERISA's age dis-
crimination provision is one that courts have only re-
cently begun to address. 

a. Meaning of "Rate of Benefit Accrual." The par-
ties' main dispute, like that of other parties to have liti-
gated this issue, centers on the meaning of the phrase 
"the rate of an employee's benefit accrual," as it is used 
in ERISA Section 204(b)(1)(H)(i). 11 If section 
204(b)(1)(H) permits a participant's rate of benefit ac-
crual to be "measured [**27]  in terms of the change in 
the balance of each participant's hypothetical account," 
Eaton, 117 F.Supp.2d at 824, then the Amended Plan 
does not discriminate on the basis of age. In a particular 
quarter, given two employees who are identically situ-
ated except for their ages, the Amended Plan never allo-
cates a smaller cash value to the older employee's hypo-
thetical account than that allocated to the younger em-
ployee's hypothetical account. On the other hand, as the 
defendants conceded at oral argument, if section 
204(b)(1)(H) requires "a participant's rate of benefit ac-
crual to be measured solely in terms of an annuity pay-
able at normal retirement age," Eaton, 117 F.Supp.2d at 
823, then the Amended Plan does add a greater value to 
the younger  [*163]  employee's hypothetical account 
than to the older employee's account. See id.; Cooper, 
274 F. Supp. 2d at 1016. Under the Amended Plan's cash 
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balance terms, an older employee receiving the same 
dollar amount of contribution to her cash balance ac-
count in a given quarter as that received by a younger 
employee buys a smaller age-65 pension annuity with 
that money. This phenomenon occurs because the older 
[**28]  worker is closer to retirement, so the money con-
tributed to her hypothetical account has less time to earn 
annual interest credits under the plan than does the 
money contributed to the younger worker's account. The 
Amended Plan's method of including age and years of 
service in the determination of quarterly pay credits, such 
that older employees tend to receive increasingly higher 
additions of cash value to their hypothetical accounts, 
mitigates this disparity in age-65 annuity value. See 
Compl. P25, 29. However, the pay credits do not in-
crease quickly enough to eliminate the disparity, so em-
ployees experience an increasingly lower rate of benefit 
accrual as they age, if that rate is defined as the change in 
the value of their accrued benefit measured as an annual 
benefit commencing at normal retirement age. See id. at 
P29. 
 

11   Although Richards also asserts other claims 
more specific to the Amended Plan, particularly 
with regard to the manner in which the Amended 
Plan affects those employees who had accrued 
benefits under the Traditional Plan, but who were 
not permitted to continue to accrue new benefits 
under the Traditional Plan after its amendment, 
she does not press these claims as the basis for 
Count I. 

 [**29]  The Second Circuit has not yet ruled on the 
manner in which ERISA requires courts to calculate the 
rate of benefit accrual, and district courts who have ad-
dressed it are divided. Compare Register v. PNC Fin. 
Servs. Group, Inc., 2005 U.S. Dist. LEXIS 29678, No. 
04-CV-6097, 2005 WL 3120268, at *4-*8 (E.D.Pa. Nov. 
21, 2005); Tootle v. ARINC, Inc., 222 F.R.D. 88 (D.Md. 
2004); Eaton v. Onan Corp., 117 F.Supp.2d 812 
(S.D.Ind. 2000); with Cooper v. IBM Personal Pension 
Plan, 274 F.Supp.2d 1010 (S.D.Ill. 2003); see also 
Campbell v. BankBoston, N.A., 327 F.3d 1, 10 (1st Cir. 
2003) (noting in dicta that "it is by no means clear that 
the annuity method is the only permitted method in this 
context"). The former group of district court opinions are 
not consistent with the Second Circuit's opinion in Esden 
v. Bank of Boston, 229 F.3d 154 (2d Cir. 2000), which 
provides an important guide to the court in determining 
the meaning of the terms Congress used in ERISA § 
204(b)(1)(H)(i). 

The Esden court held that, [HN15] even though cash 
balance plans "are designed to imitate some features of 
defined contribution plans, they are nonetheless [**30]  
defined benefit plans under ERISA." 229 F.3d at 158. 

"However 'hybrid' in design a cash balance plan may be, 
it remains subject to a regulatory framework that is in 
many respects rigidly binary." Id. at 159 n.6. Indeed, the 
defendants concede that the Amended Plan, as a cash 
balance plan, must comply with ERISA provisions appli-
cable to defined benefit plans. Defs.' Reply Br. Supp. 
Mot. Dismiss at 10 [Doc. No 45]. 

In Esden, the Second Circuit held that the classifica-
tion of cash balance plans as defined benefit plans has 
"wide-reaching" "regulatory consequences." It specifi-
cally recognized that [HN16] the appropriate definition 
of "accrued benefit" to use in regard to cash balance 
plans is that for defined benefit plans: "the individual's 
accrued benefit determined under the plan and . . . ex-
pressed in the form of an annual benefit commencing at 
normal retirement age." ERISA § 3(23)(A), 29 U.S.C. § 
1002(23)(A). "Only for a defined contribution plan is 
'accrued benefit' defined as simply 'the balance of an 
individual's account.'" Esden, 229 F.3d at 158 (citing 
ERISA § 3(23), 29 U.S.C. § 1002(23)(B) [**31]  ). It 
also held that cash balance plans, as defined benefit 
plans," "are subject to a series of parallel statutory con-
straints--under ERISA and I.R.C. [Internal Revenue 
Code]--from which defined contribution plans are ex-
empted." Esden, 229 F.3d at  [*164]  158; see id. at 159 
(citing several examples). 

The Esden court recognized that "the governing 
statutes [including ERISA] and regulations were devel-
oped with traditional final-pay defined benefit plans in 
mind; they do not always fit in a clear fashion with cash 
balance plans and they sometimes require outcomes that 
are in tension with the objectives of those plans." Id. at 
159. Nevertheless, [HN17] it enforces the regulatory 
consequences that arise from the classification of cash 
balance plans as defined benefit plans. See id. at 158-59. 

The Eastern District of Pennsylvania, in a holding 
that conflicts with that of several other courts to have 
addressed this issue, held that [HN18] "rate of benefit 
accrual" is the grammatically correct way of saying "the 
rate of accrued benefit," the phrase that is defined in ER-
ISA § 3(23), and that the term "rate of benefit accrual" is 
[**32]  therefore unambiguous. Cooper, 274 F.Supp.2d 
at 1016. This court concurs with the Cooper court's ulti-
mate reading of the phrase "rate of benefit accrual," al-
though the grammatical relationship between the terms 
"rate of benefit accrual" and "accrued benefit" is not the 
only reason for its holding. 

[HN19] "The plainness or ambiguity of statutory 
language is determined by reference to the language it-
self, the specific context in which that language is used, 
and the broader context of the statute as a whole." Rob-
inson v. Shell Oil Co., 519 U.S. 337, 341, 117 S. Ct. 843, 
136 L. Ed. 2d 808 (1997). [HN20] As the Second Circuit 
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emphasized in Esden, ERISA has a binary structure, un-
der which defined benefit plans face significantly differ-
ent requirements from those applicable to defined contri-
bution plans. 229 F.3d at 158 & n.6, 159. The structure 
of section 204(b) itself is binary. Whereas section 
204(b)(1) states requirements for defined benefit plans, 
section 204(b)(2) states parallel requirements for defined 
contribution plans. Section 204(b)(2)(A) contains an age 
discrimination provision parallel to that of section 
204(b)(1)(H). Whereas the latter prohibits a reduction in 
"the rate [**33]  of an employee's benefit accrual," the 
former prohibits a reduction in "the rate at which 
amounts are allocated to the employee's account." 
[HN21] "When the legislature uses certain language in 
one part of the statute and different language in another, 
the court assumes different meanings were intended." 
Sosa v. Alvarez-Machain, 542 U.S. 692, 712 n.9, 124 S. 
Ct. 2739, 159 L. Ed. 2d 718 (2004) (citing 2A N. Singer, 
Statutes and Statutory Construction § 46:06, p. 194 (6th 
ed.2000)). The court finds that [HN22] Congress did not 
intend that "the rate of an employee's benefit accrual," as 
used in section 204(b)(1)(H)(i), to be measured as "the 
rate at which amounts are allocated to the employee's 
account." Congress' use of the latter phrase, which ex-
plicitly requires measurements involving an increase in 
account balances, in ERISA § 204(b)(2) demonstrates 
that Congress could have used the same phrase in the age 
discrimination provision governing defined benefit plans 
had it intended to apply the same measurement rule to 
defined benefit plans. Instead, it used a completely dif-
ferent phrase, "rate of benefit accrual." ERISA § 
204(b)(1)(H)(i). 

In light of the great similarity that this phrase bears 
to the statutorily [**34]  defined term "accrued benefit," 
and the fact that ERISA requires accrued benefit to be 
measured as an annual benefit commencing at normal 
retirement age for defined benefit plans, but requires 
accrued benefit to be measured as the balance of an indi-
vidual's account for defined contribution plans, the term 
"rate of benefit accrual," as used in section 
204(b)(1)(H)(i), refers to rate measured as a change in 
the  [*165]  annual benefit commencing at normal re-
tirement age. 12 The statute is unambiguous in this re-
spect, and the court need not inquire further into its 
meaning. 
 

12   Although not necessary to this holding, the 
following observations lend further support to the 
plaintiff's interpretation of Section 
204(b)(1)(H)(i). First, [HN23] in its commentary 
accompanying final regulations issued in 2003, 
the IRS has interpreted the phrase "rate of future 
benefit accrual," as used in the notice provision 
of section 204(h), as follows: "an amendment to a 
defined benefit plan reduces the rate of future 

benefit accrual only if it is reasonably expected 
that the amendment will reduce the amount of the 
future annual benefit commencing at normal re-
tirement age (or at actual retirement age, if later) 
for benefits accruing for a year." 68 F.R. 17277, 
17282 (2003) (emphasis added). Although the 
IRS has not issued final regulations on ERISA § 
204(b)(1)(H)(i), its interpretation of the phrase 
"rate of future benefit accrual" suggests that it 
would similarly interpret the phrase "rate of bene-
fit accrual" as requiring measurement using "the 
amount of the future annual benefit commencing 
at normal retirement age (or at actual retirement 
age, if later)." Id. The IRS has jurisdiction over 
the interpretation of ERISA § 204, Greenhalgh v. 
Putnam Sav. Bank, 140 F.3d 428, 428 n.1 (2d 
Cir. 1998), and its interpretations are entitled to 
deference, Esden, 229 F.3d at 169. 

Second, section 204(b)(1)(G) states that 
[HN24] "a defined benefit plan shall be treated as 
not satisfying the requirements of this paragraph 
if the participant's accrued benefit is reduced on 
account of any increase in his age or service." 
[HN25] By using the statutorily defined term 
"accrued benefit" here, Congress clearly indicated 
that the question of whether an employee's pen-
sion benefits were reduced is to be answered with 
reference to an annual benefit commencing at 
normal retirement age. The fact that section 
204(b)(1)(G) requires the overall value of the ac-
crued benefit to be measured as an annual benefit 
commencing at normal retirement age, in the con-
text of determining whether age discrimination is 
occurring, lends further support to the court's 
reading of "rate of benefit accrual" in the age dis-
crimination provision of section 204(b)(1)(H)(i) 
to mean the rate of increase in this annual benefit 
commencing at normal retirement age. 

The defendants argue that measuring the rate 
of benefit accrual as the rate of change in the an-
nual benefit a participant would receive com-
mencing at age 65 is incorrect because it would 
invalidate section 204(c)(2)(B). Section 
204(c)(2)(B) reads: 
  

   [HN26] In the case of a defined 
benefit plan, the accrued benefit 
derived from contributions made 
by an employee as of any applica-
ble date is the amount equal to the 
employee's accumulated contribu-
tions expressed as an annual bene-
fit commencing at normal retire-
ment age, using an interest rate 
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which would be used under the 
plan under section 1055(gg)(3) of 
this title (as of the determination 
date). 

 
  
29 U.S.C. § 1054(c)(2)(B). The defendants argue 
that this rule permits a plan to give equal cash 
amounts of interest to two participants of differ-
ent ages who made equal contributions to their 
accounts, and that the plaintiff's reading of sec-
tion 204(b)(1)(H) would invalidate this treatment. 
However, [HN27] section 204(c)(2)(B) appears 
to address only that part of accrued benefit that is 
derived from employee contribution, and does not 
impose any requirement as to the total rate of 
benefit accrual. 

 [**35]  Defendants' primary arguments in support 
of measuring the "rate of benefit accrual" as the rate of 
change in hypothetical account balances, adopted from 
the reasoning in Eaton, focus on the practical conse-
quences of the contrary interpretation or on the legisla-
tive history. In light of this court's holding that the mean-
ing of this phrase is clear from ERISA itself, and the fact 
that Esden requires this court to apply ERISA's defined 
benefit plan rules to cash balance plans even if they re-
sult in apparently unintended consequences, the court 
finds that inquiring any further into the practical conse-
quences of the application of the section 3(23) "accrued 
benefit" definition would be inappropriate. See Esden, 
229 F.3d at 159. 

None of the arguments advanced by the defendants 
or the cases they have cited would suggest "rare and ex-
ceptional circumstances," Rubin, 449 U.S. at 430, as to 
overcome the presumption  [*166]  that Congress "says 
in a statute what it means and means in a statute what it 
says there," BedRoc Ltd., LLC v. United States, 541 U.S. 
176, 183, 124 S. Ct. 1587, 158 L. Ed. 2d 338 (2004) (in-
ternal citation omitted); see Nicolaou v. Horizon Media, 
Inc., 402 F.3d 325, 329 (2d Cir. 2005) [**36]  (citing 
BedRoc), and permit the court to disregard the plain 
meaning of the statutory text. For example, the defen-
dants argue that requiring the rate of benefit accrual to be 
measured as a rate of increase in an annual benefit com-
mencing at age 65 would not make sense if applied to 
employees over 65. However, the plaintiff's interpreta-
tion of "rate of benefit accrual," applied to employees 
older than 65, does not necessarily lead to results that 
would contradict the Congressional intent expressed in 
the statutory text. [HN28] Because the definition of "ac-
crued benefit" for defined benefit plans is not explicitly 
limited to employees under 65, see ERISA § 3(23), it is 
reasonable to assume that Congress intended that "ac-
crued benefits" be "expressed in the form of an annual 

benefit commencing at normal retirement age," even for 
employees older than 65. In applying this rule to the cal-
culation of the "rate of benefit accrual" for an employee 
older than 65, one possibility would be that which the 
defendants suggest -- to refer to an annuity projected 
backwards in time to age 65. This result would not nec-
essarily be absurd. Congress' intent was to assure a bene-
fit measured as of normal [**37]  retirement age. The 
value of that benefit does not change, regardless of 
whether the employee is younger or older than normal 
retirement age. What it costs to provide the benefit may 
change depending on an employee's age. However, that 
was not Congress' concern when it prohibited the dimu-
nition of the rate of accrual of the benefit expressed as an 
annual benefit commencing at normal retirement age. 

The court will not delve into the legislative history 
to seek a meaning for language that is unambiguous. It 
does note that it disagrees with the Eastern District of 
Pennsylvania's holding with respect to the OBRA 1986 
Conference Report language. See Register v. PNC Fin. 
Servs. Group, Inc., 2005 U.S. Dist. LEXIS 29678, No. 
04-CV-6097, 2005 WL 3120268, at *7 (E.D.Pa. Nov. 21, 
2005) (quoting general statement in OBRA 1986 Confer-
ence Report statement that "present law specifies certain 
requirements with respect to the rate at which benefits 
are accrued (i.e., earned) under a pension plan") (quoting 
H.R. Conf. Rep. No. 99-1012, at 375 (1986)). The con-
ference report does not clearly address the issue of how 
the "rate of benefit accrual" should be measured, and 
certainly does not create "rare and exceptional [**38]  
circumstances" to ignore the plain language of the statute 
by reading in words that are not there. 

The defendants' additional argument that a court 
may not find age discrimination in the fundamental ef-
fects of the time value of money and that this effect is 
inherent in all cash balance plans is simply a restatement 
of the dispute between the parties. The defendants cite 
only two authorities for this argument, Eaton and Lunn v. 
Montgomery Ward & Co., 166 F.3d 880, 883 (7th Cir. 
1999). The court has already discussed the reasons for its 
disagreement with Eaton. The Lunn court did observe 
that, "no one supposes . . . that defined benefit plans vio-
late ERISA, or any other statute, merely because, de-
pending on the age of the employee and his choice of 
whether to retire, the actuarial value of his retirement 
benefits may be less than if he had retired at the normal 
retirement age" and that it is "unlikely that ERISA would 
require a subsidy for older workers." 166 F.3d at 883. 
However, Lunn did not specifically consider the meaning 
of the phrase "rate of benefit accrual." In light of the 
Second  [*167]  Circuit's reasoning in Esden and the lan-
guage [**39]  and structure of ERISA itself, the court 
adheres to its conclusion regarding the reading of section 
204(b)(1)(H). 
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The court respectfully disagrees with the reasoning 
of the Eastern District of Pennsylvania in Register v. 
PNC Financial Svcs. Group, 2005 U.S. Dist. LEXIS 
29678, No. 04-CV-6097, 2005 WL 3120268 (E.D.Pa. 
Nov. 21, 2005), with respect to the manner in which cash 
balance plans are treated under ERISA: 
  

   Cash balance plans accrue benefits dif-
ferently than traditional defined benefit 
plans. Under a traditional defined benefit 
plan, the benefits are defined in terms of 
the age 65 annuity. Therefore, it follows 
logically that the rate of benefit accrual is 
the change in the accrued benefit. Cash 
balance plans are not defined in terms of 
an age 65 annuity, rather they are defined 
in terms of an account balance that grows 
with pay credits and interest. Therefore, it 
follows logically that the rate of benefit 
accrual is determined by the change in ac-
count balance. 

 
  
2005 U.S. Dist. LEXIS 29678, 2005 WL 3120268, at *7. 
This reasoning conflicts with Esden because it effec-
tively treats cash balance plans as if they are defined 
contribution plans, when they ought to be treated as de-
fined benefit [**40]  plans. See Esden, 229 F.3d at 158-
59. 

In sum, the court has considered all of the defen-
dants' arguments, but finds them unpersuasive. [HN29] 
ERISA itself requires the court to compare annual bene-
fits commencing at normal retirement age when consid-
ering age discrimination in a cash balance plan under 
section 204(b)(1)(H). The court may not pick a different 
outcome, even one that may appear more sensible to 
some, when Congress has not chosen that course. 

b. Hazen Argument. The defendants argue further 
that Richards has failed to state a claim even if section 
204(b)(1)(H) does require that the "rate of benefit ac-
crual" be measured in terms of an annual benefit com-
mencing at age 65. They argue that changes in the value 
of benefits that correlate with age, but are not caused by 
age, cannot constitute unlawful age discrimination. Their 
argument in this respect relies on the Supreme Court's 
decision in Hazen Paper Co. v. Biggins, 507 U.S. 604, 
113 S. Ct. 1701, 123 L. Ed. 2d 338 (1993), which held 
that a disparate treatment claim under the related Age 
Discrimination in Employment Act (ADEA) must fail if 
the employer's adverse employment action was solely 
motivated by factors other than age, even [**41]  if these 
factors were correlated with age. Id. at 611. However, 
Hazen Paper left open the question of whether the ADEA 
permitted suits on a theory of disparate impact. Id. at 

610. The recent decision in Smith v. City of Jackson, 544 
U.S. 228, 125 S. Ct. 1536, 161 L. Ed. 2d 410 (2005), 
held that [HN30] section 4(a)(2) of the Age Discrimina-
tion in Employment Act does permit disparate impact 
claims, albeit in more narrow circumstances than Title 
VII. In light of City of Jackson, Hazen does not support 
the defendants' position, and they cite no authority to 
suggest that a claim under ERISA § 204(b)(1)(H) in par-
ticular would require a showing of improper motivation. 

The defendants cite as support for their argument the 
Eaton court's observation that, 
  

   in OBRA 1986, Congress expressly 
permitted the rate of benefit accrual 
(however it is measured) to decline over 
time as long as the decline is tied to the 
participant's years of service rather than 
the participant's age (and despite the one-
to-one correlation of age and years of ser-
vice). Those pension age discrimination 
provisions all make clear that a defined 
benefit plan can even completely  [*168]  
stop benefits from [**42]  accruing to an 
employee if the plan has a dollar or per-
centage cap on benefits, or if the plan lim-
its the number of years of service that will 
be counted in calculating benefits. 

 
  
117 F.Supp.2d at 831-32 (citing 29 U.S.C. §§ 623(i)(2), 
1054(b)(1)(H)(ii); 26 U.S.C. § 411(b)(1)(H)(ii)). The 
cited ERISA provision, section 1054(b)(1)(H)(ii) of Title 
29 of the United States Code, reads: 

   A plan shall not be treated as failing to 
meet the requirements of this subpara-
graph solely because the plan imposes 
(without regard to age) a limitation on the 
amount of benefits that the plan provides 
or a limitation on the number of years of 
service or years of participation which are 
taken into account for purposes of deter-
mining benefit accrual under the plan. 

 
  
Section 411(b)(1)(H)(ii) of Title 26 is the parallel provi-
sion from the Internal Revenue Code, identical to that of 
ERISA. This provision does permit a pension plan to 
take into account years of service or participation in de-
termining benefits, and perhaps to place an absolute ceil-
ing on the total benefits available under a plan. Richards, 
however, does not allege [**43]  that the Amended Plan 
violates section 204(b)(1)(H) for these reasons. She al-
leges that "an older worker with the same rate of pay and 
years of service as a younger worker, receiving the same 
dollar amount of contribution to her cash balance ac-
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count, buys an increasingly smaller age-65 pension annu-
ity with that money because the closer the older worker 
gets to retirement age the less time the money contrib-
uted has to earn annual interest credits under the plan." 
Compl. P29. Years of service or participation and the 
value of previously accrued benefits may tend to corre-
late with age, but they are not perfectly correlated 
therewith. An older employee may have fewer years of 
service and participation than a younger employee and 
may have accrued fewer benefits than a younger em-
ployee with more years of service. In contrast, the num-
ber of years between an individual's age and age 65 is 
always perfectly correlated with age. 

The defendant presents no authority that persuades 
the court that Richards has failed to make out a claim in 
Count I. 13 The court finds that Count I states a claim 
upon which relief may be granted. It denies the defen-
dants' motion to dismiss insofar as it is premised [**44]  
on the substantive claim in Count I. 
 

13   The court notes that the other authority that 
the defendants cite for their Hazen argument, 
Campbell v. BankBoston, N.A., 206 F.Supp.2d 
70, 78 (D.Mass. 2002), did not address any claim 
under ERISA. On appeal, the First Circuit Court 
of Appeals did express some doubt on the theory 
of liability that Richards advances here, but it re-
fused to decide the issue because it had not been 
presented to the lower court. Campbell v. Bank-
Boston, N.A., 327 F.3d 1, 9-10 (1st Cir. 2003). 

 
B. Violation of ERISA § 203(a) Non-Forfeitability 
Provision (Count II): Wear-Away  

In Count II, Richards asserts a claim under [HN31] 
ERISA § 203(a), which requires that "each pension plan 
shall provide that an employee's right to his normal re-
tirement benefit is nonforfeitable upon the attainment of 
normal retirement age" and sets forth specific require-
ments for determining whether a benefit satisfies the 
requirements of this paragraph. 29 U.S.C. § 1053(a) 
[**45]  . ERISA § 3(19) states in relevant part, 
  

   [HN32] The term "nonforfeitable" when 
used with respect to a pension benefit or 
right means a claim obtained by a partici-
pant or his beneficiary to that part of an 
immediate or deferred benefit under  
[*169]  a pension plan which arises from 
the participant's service, which is uncon-
ditional, and which is legally enforceable 
against the plan. 

 
  
29 U.S.C. § 1002(19). 

Richards claims that the Amended Plan's cash bal-
ance terms violate section 203(a) because they "condition 
Richards' receipt of cash balance benefits on her forego-
ing the early retirement benefits she earned prior to the 
adoption of the cash balance amendment." Compl. P44. 
Although the defendants did not raise a substantive chal-
lenge to this Count in their initial memorandum, they do 
raise a substantive challenge in responding to arguments 
in the plaintiff's opposition brief. The defendants argue 
that the plaintiff has failed to allege facts that would state 
that the Amended Plan requires a forfeiture. They argue 
that the Amended Plan does not require a choice between 
alternative benefits, because "participants who accrued a 
benefit prior to the conversion [**46]  to a cash balance 
formula receive one benefit which is always the greater 
of (1) their cash balance account benefit and (2) their 
benefit accrued under the Traditional Plan as of Decem-
ber 31, 1996." Defs.' Reply Br. at 14 [Doc. No. 45-1]. 
They further argue that, "because the only benefit that 
participants are entitled to under the cash balance for-
mula is the greater of their benefit under the old plan or 
under the cash balance formula, there is never a 'forfei-
ture of any accrued benefit." Id. at 14-15. 

[HN33] The Supreme Court has held that defining 
the "content of the benefit that, once vested, cannot be 
forfeited" is a "threshold issue" that must be resolved in 
order to determine if a plan violates section 203(a). 
Alessi v. Raybestos-Manhattan, Inc., 451 U.S. 504, 511, 
101 S. Ct. 1895, 68 L. Ed. 2d 402 (1981): 
  

   [HN34] What defines the content of the 
benefit that, once vested, cannot be for-
feited? ERISA leaves this question largely 
to the private parties creating the plan. 
That the private parties, not the Govern-
ment, control the level of benefits is clear 
from the statutory language defining non-
forfeitable rights as well as from other 
portions of ERISA. ERISA defines a 
"nonforfeitable"  [**47]  pension benefit 
or right as "a claim obtained by a partici-
pant or his beneficiary to that part of an 
immediate or deferred benefit under a 
pension plan which arises from the par-
ticipant's service, which is unconditional, 
and which is legally enforceable against 
the plan." 29 U.S.C. § 1002(19). In con-
struing this definition last Term, we ob-
served: [HN35] "The term 'forfeiture' 
normally connotes a total loss in conse-
quence of some event rather than a limit 
on the value of a person's rights. Each of 
the examples of a plan provision that is 
expressly described as not causing a for-
feiture listed in [§ 1053(a)(3)] describes 
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an event-such as death or temporary re-
employment-that might otherwise be con-
strued as causing a forfeiture of the entire 
benefit. It is therefore surely consistent 
with the statutory definition of "nonfor-
feitable" to view it as describing the qual-
ity of the participant's right to a pension 
rather than a limit on the amount he may 
collect." Nachman Corp. v. Pension Bene-
fit Guaranty Corp., 446 U.S. [359,] 372-
373, 100 S. Ct. 1723, 64 L. Ed. 2d 354 . . . 
. Similarly, the statutory definition of 
"nonforfeitable" assures that an em-
ployee's claim to the protected benefit 
[**48]  is legally enforceable, but it does 
not guarantee a particular amount or a 
method for calculating the benefit. As we 
explained last Term, "it is the claim to the 
benefit, rather than the benefit itself, that 
must be 'unconditional' and 'legally  
[*170]  enforceable against the plan.'" Id., 
at 371 . . . . 

 
  
Id. at 511-12; see Williams v. Caterpillar, Inc., 944 F.2d 
658, 664 (9th Cir. 1991) ("Courts have uniformly relied 
on Alessi to uphold the formulas by which employers 
compute the amount of their employees' benefits, so long 
as the pension plans in question satisfy ERISA's guide-
lines"). The terms 14 of the Amended Plan itself state that 
an employee in Richards' position, upon termination of 
employment, will receive the greater of the balance in 
her hypothetical cash balance account and the frozen 
benefit derived from the Traditional Plan. Thus, the 
Amended Plan terms give Richards no claim to benefit 
accrual during the years in which her hypothetical ac-
count balance is below the value of her frozen Tradi-
tional Plan benefit. Section 203(a) gives Richards a non-
forfeitable claim to her accrued benefit, but the balance 
of the hypothetical cash account does [**49]  not become 
part of her accrued benefit until it surpasses the value of 
the frozen Traditional Plan benefit. Thus, the plan does 
not require a forfeiture of an accrued benefit, nor is the 
receipt of accrued benefits conditional. 
 

14   The plaintiff does allege that the plan admin-
istrators frequently fail to follow the plan terms, 
which specify that a retiring employee receives 
the greater of the frozen Traditional Plan benefit 
and the amount in the hypothetical cash balance 
account. She alleges that "many plan administra-
tors frequently inform retiring plan participants 
only of the value of their cash balance accounts 
and fail to inform them of the greater benefits 
they are owed under the frozen benefit derived 

from the Traditional Plan Terms." Compl. P36. 
However, Richards' non-forfeiture claim in Count 
II is premised solely on the plan terms them-
selves. Compl. P44-45. 

Therefore, the court grants the motion to dismiss 
with respect to Count II. Particularly because the court's 
decision rests on an argument raised [**50]  after plain-
tiff opposed the motion to dismiss, the court will recon-
sider this ruling if the plaintiff moves within two weeks. 
The plaintiff is also granted leave to replead if the court 
has misconstrued the terms of the Amended Plan and she 
can accurately allege that the Amended Plan requires 
forfeiture of accrued benefits. 
 
C. Violation of ERISA § 204(b)(1)(B)'s Anti-
Backloading Provision (Count III): Substantive Ar-
gument  

In Count III, Richards alleges that the wear-away ef-
fect violates ERISA § 204(b)(1)(B) because it causes 
Richards and other participants "to face years where they 
accrue zero benefits followed by years where they accrue 
actual benefits." Compl. P46. [HN36] Section 
204(b)(1)(B), which applies to the Amended Plan, pro-
hibits defined benefit plans from backloading benefits 
such that they increase by more than 33 1/3% from one 
year to another. 

The defendants did not make any substantive argu-
ments with respect to Count III in their memorandum in 
support of the motion to dismiss. In their reply to the 
plaintiff's opposition to the motion to dismiss, the defen-
dants for the first time argued that plans involving a 
wear-away effect do not violate ERISA. However, they 
cited [**51]  no authority that has addressed the question 
of whether the wear-away effect violates section 
204(b)(1)(B) in particular, nor did they present any sub-
stantive argument on section 204(b)(1)(B). 

In November 2005, two days after the Eastern Dis-
trict of Pennsylvania dismissed a claim that a wear-away 
provision similar to that in the Amended Plan violated 
the anti-backloading rule, the defendants submitted a 
supplemental memorandum alerting  [*171]  the court to 
that decision. See Register v. PNC Financial Svcs. 
Group, Inc., 2005 U.S. Dist. LEXIS 29678, No. 04-CV-
6097, 2005 WL 3120268 (Nov. 21, 2005). The Register 
court cited [HN37] ERISA § 204(b)(1)(B)(i), which 
states that, for the purposes of the anti-backloading pro-
vision, "any amendment to the plan which is in effect for 
the current year shall be treated as in effect for all other 
plan years." Relying on this provision, it reasoned that 
the plaintiff had not stated a claim because the rate at 
which benefits accrued in the hypothetical cash balance 
accounts, viewed in isolation, did not violate the anti-
backloading rule. 
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[HN38] The Second Circuit has held that the section 
204(b)(1)(B) "test applies to how a given plan operates at 
a given time and prevents it from [**52]  being unfairly 
weighted against shorter-term employees; but it is irrele-
vant to across-the-board increases in benefit rates made 
at some future time on behalf of all current employees 
regardless of period of service." Langman v. Laub, 328 
F.3d 68, 71 (2d Cir. 2003); see Allen v. Honeywell Ret. 
Earnings Plan, 382 F. Supp.2d 1139, 1160 (D.Ariz. 
2005) ("In determining whether a new benefit formula 
violates the 133 1/3 rule, one does not compare the new 
formula with the old formula; rather, the backloading 
question must be answered by considering the new for-
mula on a stand-alone basis."). 

In light of the text of section 204(b)(1)(B)(i) and 
Langman, the court holds that the plaintiff has failed to 
state a claim under section 204(b)(1)(B). If the Amended 
Plan is treated as having been in effect for all plan years, 
employees such as Richards would never have accrued a 
benefit under the Traditional Plan, and would have 
started accruing benefits under the cash balance formula 
from the start of their employment. Assuming such a 
scenario, such employees would suffer no backloading of 
benefits. The court grants the defendants' motion to dis-
miss on Count [**53]  III. However, because the plaintiff 
has not had an opportunity in writing to address the bases 
for the court's decision in this regard, the court will re-
consider this part of its decision if the plaintiff so re-
quests within two weeks of this ruling. 
 
D. Violation of ERISA § 204(h) (Count IV): Failure to 
Supply Advance Notice of a Significant Benefit De-
crease: Defendants' argument that they provided suf-
ficient notice  

In Count IV, Richards claims that the defendants' 
failure to notify her and other plan participants of the 
significant reduction in the rate of future benefit accrual 
that the Amended Plan would cause for them violated 
ERISA § 204(h). At the time of the 1997 plan amend-
ment, this section provided, 
  

   [HN39] A single-employer plan may 
not be amended so as to provide for a sig-
nificant reduction in the rate of future 
benefit accrual, unless, after adoption of 
the plan amendment and not less than 15 
days before the effective date of the plan 
amendment, the plan administrator pro-
vides a written notice, setting forth the 
plan amendment and its effective date, to-
-(1) each participant in the plan . . . . 

 
  

Consolidated Omnibus Budget Reconciliation Act of 
1985, Title [**54]  XI, § 11006, 100 Stat. 82 (1986) (cur-
rent version at 29 U.S.C. § 1054(h)). The alleged reduc-
tion in the rate of future benefit accrual, as asserted in 
this claim, results not only from the use of a cash balance 
plan, but also the "wear-away" effect, the pre-retirement 
mortality discount, and the use of the 7% interest rate. 

The defendants argue, for the first time in their Re-
ply Brief in Support of Summary Judgment, that they 
provided notice that satisfied the version of section 
204(h)  [*172]  in effect in 1997, as interpreted by the 
regulations in effect at that time. Specifically, they argue 
that an Employee Reference Guide, a copy of which they 
attach to their Reply Brief, provided the required notice. 
However, the plaintiff has not alleged that this Guide 
was provided to employees at least 15 days before the 
effective date of the plan amendment, and the court can-
not assume that was so provided. It therefore may not 
consider the Guide for purposes of Count IV. The defen-
dants point to no other communication in which they 
provided the required advance notice to plan participants. 
Therefore, the court finds no basis for the defendants' 
argument that it provided notice [**55]  that would com-
ply with section 204(h). It denies the defendants' motion 
to dismiss Count IV on this ground. 

E. Prejudice (Counts IV and V) 15

 
15   Aside from their prejudice argument, the de-
fendants do not argue that Count V fails to state a 
claim for any substantive reason (i.e., any reason 
aside from failure to exhaust, requesting the 
wrong remedy, and improperly naming the corpo-
rate employer as a defendant). Although the East-
ern District of Pennsylvania dismissed a section 
102 claim in Register, the defendants do not 
make any specific argument that the Fleet 
Amended Plan SPD gave adequate notice. 

The defendants argue that Counts IV and V fail to 
state a claim because Richards did not allege prejudice. 
The court has already summarized the claim asserted in 
Count IV, see Part IV.D., supra. Count V claims that the 
defendants violated ERISA § 102, 29 U.S.C. § 1022, and 
its implementing regulations, 29 C.F.R. § 2520.102, by 
failing to explain terms such as the wear-away [**56]  
effect and the manner in which the cash balance plan 
reduces the rate of benefit accrual as participants age. 

In Burke v. Kodak Retirement Income Plan, 336 
F.3d 103 (2d Cir. 2003), [HN40] the Court of Appeals 
adopted the "likely prejudice" standard for claims alleg-
ing that SPDs do not meet the requirements of ERISA. 
To show "likely prejudice," a plaintiff must show that 
she was "'likely to have been harmed' by the faulty SPD. 
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Frommert v. Conkright, 433 F.3d 254, 267 (2d Cir. 
2006) (quoting Burke, 336 F.3d at 112). 

In light of Frommert, which addressed a section 
204(h) claim, the defendants concede that Richards' ER-
ISA § 204(h) claim "cannot be dismissed for her failure 
to allege actual prejudice." Defs.' Mem. Re: 3rd Supple-
mental Authority in Support of Dismissal at 2 [Doc. No. 
92-1]. They argue that this claim should fail because she 
has not pled "likely prejudice." Id. The parties agree that 
[HN41] a claim under section 102 is subject to the 
"likely prejudice" standard. See Defs.' Mem. Supp. Mot. 
Dismiss at 32 [Doc. No. 31]; Plf.'s Mem. Opp. Mot. 
Dismiss at 32 [Doc. No. 40]. 16

 
16   Richards argues that the Second Circuit does 
not require her to plead "likely prejudice," but 
only to prove it at subsequent stages in the litiga-
tion. The court need not address this argument in 
light of its Ruling. 

 [**57]  The Burke court, which reviewed a sum-
mary judgment ruling, held that a plaintiff had made an 
initial showing that he was likely to have been harmed 
because the "conspicuous absence of the domestic part-
nership affidavit requirement in [a self-contained section 
of the SPD] likely led the Burkes to believe that an affi-
davit was unnecessary" for certain benefits, for which the 
plan actually required an affidavit. 336 F.3d at 114. It 
held that this showing gave rise to a presumption of 
prejudice, and that the defendants had not presented suf-
ficient rebuttal evidence to show that the plaintiffs were 
actually aware of the requirement that had been omitted 
from the SPD. Frommert held  [*173]  that a defendant's 
failure to notify participants of a significant reduction in 
the rate of future benefit accrual for up to five years after 
the reduction began was sufficient to establish likely 
prejudice because it "likely, and quite reasonably, led 
plan participants to believe it was not a component of the 
Plan." 433 F.3d at 267. 

As relevant to Count IV, Richards has pled that, 
"Fleet did not explain the full import of the cash balance 
terms in a summary plan description [**58]  distributed 
to plan participants, including but not limited to an ex-
planation of the wear-away effect and a disclosure that 
benefit accruals under the plan are reduced by advancing 
age." Compl. P39. She has pled that it failed to notify her 
and other plan participants "of a significant reduction in 
the rate of future benefit accrual 15 days prior to the 
January 1, 1997 effective date" of the Amended Plan, in 
violation of section 204(h). Id. at P48. Although the 
Complaint does not specify when Richards actually 
learned of the manner in which the Amended Plan would 
significantly reduce the rate of her future benefit accrual, 
the Complaint, read in light of the SDP at issue, could 
support a finding that the defects in notice "likely, and 

quite reasonably, led plan participants to believe" that the 
wear-away effect and decreasing rate of benefit accrual 
were not components of the plan. Frommert, 433 F.3d at 
267. Neither the complaint nor the plan documents pre-
sent any basis for the court to infer that Richards was 
aware that the Amended Plan would significantly reduce 
the rate of her future benefit accrual despite the defen-
dants' failure to disclose this information.  [**59]  There-
fore, the court denies the defendants' motion to dismiss 
Count IV for a failure to plead likely prejudice. 

In Count V, Richards alleges that Fleet failed to "ex-
plain the full import of the cash balance plan terms in a 
summary plan description distributed to plan partici-
pants, including but not limited to a complete explana-
tion of the wear-away effect and an explicit explanation 
of how benefit accruals under the plan are reduced by 
advancing age." Compl. P50. For the same reasons stated 
in the preceding paragraph, the court finds that she has 
sufficiently alleged "likely prejudice" for purposes of this 
motion. It denies the motion to dismiss Count V insofar 
as it is premised on a failure to allege likely prejudice. 
 
F. Constitutional Standing to Bring Claim for Viola-
tion of ERISA § 404: Breach of Fiduciary Duty 
(Count VI)  

In Count VI, Richards alleges that the defendants 
breached their fiduciary duty to plan participants be-
cause, "Plan administrators frequently inform retiring 
plan participants only of the value of their cash benefit 
accounts and fail to inform them of the greater benefits 
they are owed under the frozen benefit derived from the 
Traditional Plan Terms.  [**60]  " Compl. P52. Defen-
dants concede that Richards is a plan "participant." How-
ever, they argue that she has failed to satisfy Article III's 
standing requirements as to this claim because she has 
not alleged any injury-in-fact. Richards admits that she 
has not yet suffered any harm as a result of the alleged 
breach of fiduciary duty. In her responses to the motion 
to dismiss, she does not discuss the legal standard for 
constitutional standing or its application to her claim. 
Rather, she argues that she has statutory standing, an 
issue the defendants have not contested. 

[HN42] The Second Circuit has made clear that 
"statutory standing under ERISA . . . will not suffice to 
substitute for Article III standing." Cent. States Southeast 
& Southwest Areas Health & Welfare Fund  [*174]  v. 
Merck-Medco Managed Care, L.L.C., 433 F.3d 181, 201 
(2d Cir. 2005). Constitutional standing is a jurisdictional 
prerequisite to the court's consideration of her claim. See 
Alliance for Envtl. Renewal v. Pyramid Crossgates Co., 
436 F.3d 82, 85 (2d Cir. 2006) ("An important compo-
nent of the Article III jurisdictional limit of federal courts 
to deciding 'cases' or 'controversies'"); Wright,  [**61]  
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Miller & Cooper, Federal Practice and Procedure: Juris-
diction 2d § 3531 at 345. 

[HN43] "Standing . . . like other jurisdictional in-
quiries, cannot be inferred argumentatively from aver-
ments in the pleadings, but rather must affirmatively 
appear in the record. To that end, it is the burden of the 
party who seeks the exercise of jurisdiction in his favor 
clearly to allege facts demonstrating that he is a proper 
party to invoke judicial resolution of the dispute." 
Thompson v. County of Franklin, 15 F.3d 245, 249 (2d 
Cir. 1994) (internal citation and quotation marks omit-
ted). However, "although standing is a fundamental ju-
risdictional requirement, it is still subject to the same 
degree of proof that governs other contested factual is-
sues. Thus, at the pleading stage, standing allegations 
need not be crafted with precise detail, nor must the 
plaintiff prove his allegations of injury." Baur v. Vene-
man, 352 F.3d 625, 631 (2d Cir. 2003) (internal citations 
omitted). 

[HN44] The Second Circuit has described the appli-
cation of the standing requirement in a class action as 
follows: 
  

   The Supreme Court has held that if none 
of the named plaintiffs purporting to 
[**62]  represent a class establishes the 
requisite of a case or controversy with the 
defendant[], none may seek relief on be-
half of himself or any other member of 
the class. Moreover, the named class 
plaintiffs must allege and show that they 
personally have been injured, not that in-
jury has been suffered by other, unidenti-
fied members of the class to which they 
belong and which they purport to repre-
sent. 

 
  
Central States, 433 F.3d at 199 (internal citations and 
quotation marks omitted). A class representative must 
have standing at the time of class certification. 17

 
17   However, he or she may subsequently con-
tinue to represent the class even if his or her indi-
vidual claim becomes moot. Id. 

[HN45] To satisfy Article III's standing requirement, 
a plaintiff generally "must allege personal injury fairly 
traceable to the defendant's allegedly unlawful conduct 
and likely to be redressed by the requested relief." Alli-
ance for Envtl. Renewal v. Pyramid Crossgates Co., 436 
F.3d 82, 85 (2d Cir. 2005). [**63]  One of the most im-
portant constitutional standing requirements is "injury-
in-fact." "To qualify as a constitutionally sufficient in-
jury-in-fact, the asserted injury must be concrete and 

particularized as well as actual or imminent, not conjec-
tural or hypothetical." Baur, 352 F.3d at 633 (internal 
citations and quotation marks omitted). "To support 
standing, the plaintiff's injury must be actual or imminent 
to ensure that the court avoids deciding a purely hypo-
thetical case in which the projected harm may ultimately 
fail to occur." Id. (internal citation omitted). 

Therefore, the court must determine whether the 
plaintiff has alleged an imminent injury. [HN46] "Al-
though 'imminence' is concededly a somewhat elastic 
concept, it cannot be stretched beyond its purpose, which 
is to ensure that the alleged injury is not too speculative 
for Article III purposes -- that the injury is certainly im-
pending."  [*175]  Lujan v. Defenders of Wildlife, 504 
U.S. 555, 563 n.2, 112 S. Ct. 2130, 119 L. Ed. 2d 351 
(1992); see McConnell v. Federal Election Com'n, 540 
U.S. 93, 226, 124 S. Ct. 619, 157 L. Ed. 2d 491 (2003) 
(quoting Whitmore v. Arkansas, 495 U.S. 149, 158, 110 
S. Ct. 1717, 109 L. Ed. 2d 135 (1990)) ("A threatened 
injury must be certainly impending [**64]  to constitute 
injury in fact"); see also id. (quoting Los Angeles v. Ly-
ons, 461 U.S. 95, 102, 103 S. Ct. 1660, 75 L. Ed. 2d 675 
(1983) ("A plaintiff seeking injunctive relief must show 
he is 'immediately in danger of sustaining some direct 
injury as [a] result' of the challenged conduct). Temporal 
remoteness of an injury can prevent it from meeting the 
imminence standard. See McConnell, 540 U.S. at 157-58 
(holding that an injury that could not occur earlier than 
2008 was "too remote temporally" to give a plaintiff 
standing to sue in 2003). 

[HN47] In the particular case of ERISA fiduciary 
duty claims, the Second Circuit recently cited with ap-
proval a Third Circuit holding that "a plan participant 
may have Article III standing to obtain injunctive relief 
related to ERISA's disclosure and fiduciary duty re-
quirements without a showing of individual harm to the 
participant." Central States, 433 F.3d at 199 (citing 
Horvath v. Keystone Health Plan East, Inc., 333 F.3d 
450 (3d Cir. 2003) and Gillis v. Hoechst Celanese Corp., 
4 F.3d 1137 (3d Cir. 1993)). On the other hand, a show-
ing of "individual loss" by the plaintiff is required for 
claims [**65]  seeking restitution or disgorgement, even 
when the plaintiff premises such claims on violations of 
section 404. Id. at 200 (quoting Horvath v. Keystone 
Health Plan East, Inc., 333 F.3d 450 (3d Cir. 2003) and 
citing Bollig v. Christian Cmty. Homes & Servs., 2003 
U.S. Dist. LEXIS 24715, 2003 WL 23200362, at *2 
(W.D.Wis. July 10, 2003)). 

"With regard to injunctive relief, it is well-
established that the actual or threatened injury required 
by Art. III may exist solely by virtue of statutes creating 
legal rights, the invasion of which creates standing." 
Horvath, 333 F.3d at 456 (internal citations omitted). 
Horvath had brought a claim under ERISA § 404 alleg-
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ing that the defendant company breached its fiduciary 
duty to plan participants by failing to inform them of 
certain cost-saving incentives that were offered to physi-
cians providing care under the HMO used by employees. 
The Third Circuit held, in language subsequently quoted 
in Central States, that 
  

   Here, the disclosure requirements and 
fiduciary duties contained in ERISA cre-
ate in Horvath certain rights, including the 
rights to receive particular information 
and to have Keystone act [**66]  in a fi-
duciary capacity. Thus, Horvath need not 
demonstrate actual harm in order to have 
standing to seek injunctive relief requiring 
that Keystone satisfy its statutorily-
created disclosure or fiduciary responsi-
bilities. 

 
  
Central States, 433 F.3d at 199 (quoting Horvath, 333 
F.3d 456). 

In Count VI, Richards seeks relief under the same 
section of ERISA as Horvath. However, she fails to al-
lege that the Plan administrators have committed, or im-
minently are going to commit, a breach of their statutory 
fiduciary obligations as to her. She alleges only that the 
plan administrators "frequently inform retiring plan par-
ticipants only of the value of their cash benefit accounts 
and fail to inform them of the greater benefits they are 
owed under the frozen benefit derived from the Tradi-
tional Plan Terms." These facts might demonstrate a 
breach of that fiduciary duty that the administrators owed 
to the retiring plan participants, but they do not support a 
conclusion that the administrators  [*176]  breached their 
fiduciary duty to Richards. She makes no averment as to 
the age at which she plans to retire, or whether her own 
frozen benefit derived from the Traditional Plan [**67]  
will exceed the value of her hypothetical cash balance 
account as of the date on which she intends to require. 
Moreover, she does not allege that the Fleet plan admin-
istrators invariably, or even usually, misinform retiring 
participants, but rather that they do so "frequently." The 
Complaint therefore does not allege an imminent breach 
of the defendants' fiduciary duty as to Richards. 

In contrast, Horvath had alleged that the plan admin-
istrators breached their fiduciary duty to plan participants 
generally, because they failed to disclose information 
about the only health plan available to the participants, 
including Horvath. Similarly, Central States involved a 
pharmaceutical benefits manager's breaches of fiduciary 
duty as to an entire pension plan. See 433 F.3d at 187-88 
(describing claims that included misleading statements 
about the defendant's ability to control costs, self-dealing 

in management of pension plan pharmacy benefit, and 
failures to disclose management practices or their costs 
to the pension plan); see also Financial Inst. Retirement 
Fund v. Office of Thrift Supervision, 964 F.2d 142 (2d 
Cir. 1992) (holding in dicta that participants [**68]  who 
had been transferred from a multi-employer pension fund 
to the Office of Thrift Supervision had Article III stand-
ing where they had alleged that fund directors breached 
their fiduciary duties in allocating a portion of the fund's 
surplus to the banks that had previously employed the 
participants, rather than the Office of Thrift Supervision). 

Richards cites Mullins v. Pfizer, 23 F.3d 663 (2d 
Cir. 1994) in support of her argument that she has stand-
ing. In that case, however, only the issue of statutory 
standing appears to have been at issue. Mullins alleged 
that Pfizer, his former employer, had deliberately misled 
him as to its decision to offer its employees a new volun-
tary severance agreement that would provide additional 
benefits above normal early retirement benefits to em-
ployees who volunteered to retire early. Mullins retired 
shortly before Pfizer announced that it would be offering 
this severance agreement. He alleged that he suffered 
great financial loss as a result of Pfizer's fraudulent mis-
representation. Thus, he clearly alleged injury; the only 
question was whether he was a "participant" for purposes 
of statutory standing. 

Because Richards has not [**69]  alleged any injury-
in-fact, even considering the generous manner in which 
this Article III requirement has been applied to ERISA 
fiduciary duty claims, she lacks constitutional standing to 
pursue the claims in Count VI of the Complaint. The 
court grants the motion to dismiss Count VI. 

At oral argument, Richards' counsel admitted that 
Richards had not alleged that she ever asked about her 
own benefits, nor that she planned to retire at any par-
ticular time. However, he represented that Richards did 
ask the Plan administrators what her benefits were, and 
they told her only the value of her frozen benefit derived 
from the Traditional Plan. Richards is granted leave to 
replead, within two weeks of this Ruling, should she be 
able to allege additional facts that would establish that 
she has constitutional standing. However, the court notes 
that the facts that her counsel represented at oral argu-
ment would not establish that she has standing for the 
claim alleging that the Plan administrators gave misin-
formation and diminished benefits to retiring class mem-
bers. 
 
G. Exhaustion (Counts IV & V)  

The defendants further contend that the surviving 
claims of the Complaint  [*177]  fail to state a [**70]  
claim upon which relief may be granted because Rich-
ards has failed to plead that she exhausted administrative 
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remedies by pressing her claims with plan administrators 
before filing the present suit. 18 Richards' principal re-
sponse to this argument is that the court should not re-
quire exhaustion of her claims because they allege that 
the terms of the Amended Plan violate ERISA, rather 
than that the administrators have incorrectly denied her 
benefits owed under the terms of the Amended Plan. 
 

18   The defendants argued that Richards did not 
exhaust Counts II-VI but concede Richards did, 
in fact, exhaust the claim in Count I of the Com-
plaint. 

The Third, Fourth, Fifth, Sixth, Ninth, and Tenth 
Circuits have all held that exhaustion is not a prerequisite 
to suits alleging statutory ERISA violations. See Smith v. 
Sydnor, 184 F.3d 356, 362 (4th Cir. 1999) (holding that 
claim for breach of fiduciary duty in violation of ERISA 
§ 404 does not have an exhaustion requirement unless 
"the resolution of the [**71]  claim rests upon an inter-
pretation and application of an ERISA-regulated plan 
rather than upon an interpretation and application of ER-
ISA.") (emphasis in original); id. at 364 (reasoning that, 
while ERISA mandates administrative review procedures 
for denial of benefits under a plan, it mandates no admin-
istrative review procedures for claims that the plan terms 
violate ERISA, and that interpretation of the statute, 
unlike that of the plan terms, is within the special exper-
tise of the courts); Chailland v. Brown & Root, Inc., 45 
F.3d 947 (5th Cir. 1995) (reasoning that complaint in-
volved termination by employer, rather than the plan 
administrator, and therefore, did not involve an ERISA-
covered plan, and that presenting claim to administrator 
would be futile); Richards v. General Motors Corp., 991 
F.2d 1227 (6th Cir. 1993) (holding that retaliatory dis-
charge claim need not be exhausted because it was not a 
claim covered by plan review provisions but asserted 
other rights under ERISA; Held v. Mfrs. Hanover Leas-
ing Corp., 912 F.2d 1197, 1204-05 (10th Cir. 1990) (re-
lying upon Ninth and Third Circuit cases cited [**72]  
below to conclude that exhaustion of claim alleging ter-
mination in violation of ERISA § 510 was unnecessary 
and holding that "requiring appellant to press this claim 
with [the employer] would serve little purpose."); Zipf v. 
Am. Telephone & Telegraph Co., 799 F.2d 889, 891-92 
(3d Cir. 1986) (reviewing legislative history and limited 
administrative review procedure required by ERISA and 
concluding that Congress did not intend to require ad-
ministrative exhaustion for claims of discrimination in 
violation of ERISA § 510); Amaro v. Continental Can 
Co., 724 F.2d 747 (9th Cir. 1984) (holding that exhaus-
tion of arbitration procedure was not required for ERISA 
§ 510 discrimination claim, based upon the fact that ER-
ISA neither mandates nor recommends any internal ap-
peal procedure for such claims, that statutory interpreta-
tion "is a task for the judiciary," and a review of Supreme 

Court cases on arbitrability of rights provided by other 
statutes). 

In contrast, the Eleventh Circuit requires exhaustion 
of statutory ERISA claims, although it recognizes that 
courts have discretion to waive this requirement if ex-
haustion would be futile or the remedy inadequate,  
[**73]  see Mason v. Continental Group, Inc., 763 F.2d 
1219, 1224-27 (11th Cir. 1984), and the Seventh Circuit 
holds that the decision of whether to require exhaustion 
falls within the district court's discretion, see Lindemann 
v. Mobil Oil Corp., 79 F.3d 647, 650 (7th Cir. 1996); 
Kross v. Western Elec. Co., Inc., 701 F.2d 1238, 1243-45 
(7th Cir. 1985); 

 [*178]  Although the Second Circuit Court of Ap-
peals has not addressed the question of whether plaintiffs 
asserting statutory claims must exhaust administrative 
remedies before bringing suit in federal court, it has 
noted that, [HN48] "district courts in the Second Circuit 
have routinely dispensed with the exhaustion prerequisite 
where plaintiffs allege a statutory ERISA violation." 
Nechis v. Oxford Health Plans, Inc., 421 F.3d 96, 102 
(2d Cir. 2005) (quoting DePace v. Matsushita Elec. 
Corp. of Am., 257 F.Supp.2d 543, 557-58 (E.D.N.Y. 
2003) (collecting cases); see, e.g., Campanella v. Mason 
Tenders' District Council Pension Plan, 299 F.Supp.2d 
274, 281 (2005); Blessing v. J.P. Morgan Chase & Co., 
No. 02 Civ. 3874 (LMM), 2003 U.S. Dist. LEXIS 2604 
(S.D.N.Y. 2003) [**74]  (citing Hoodack v. IBM, 202 
F.Supp.2d 109, 113-15 (S.D.N.Y. 2002), Gray v. Briggs, 
No. 97 CIV. 6252 (DLC), 1998 U.S. Dist. LEXIS 10057 
(S.D.N.Y. 1998) (agreeing with Lawford, although lack 
of exhaustion requirement not in dispute), Molina v. 
Mallah Organization, Inc., 804 F. Supp. 504, 511-12 
(S.D.N.Y. 1992); Lawford)); Novak v. TRW, Inc., 822 
F.Supp. 963, 969 (E.D.N.Y. 1993) (relying on Lawford 
v. New York Life Ins. Co., 739 F.Supp. 906 (S.D.N.Y. 
1990) and Zipf); Lawford (relying on Zipf and Bird v. 
Shearson Lehman/Am. Express, Inc., 871 F.2d 292 (2d 
Cir. 1989)). 

[HN49] The Second Circuit has also held, in the 
context of discussing a plan governed by the Federal 
Employee Health Benefits Act, that "the exhaustion re-
quirement may arise from explicit statutory language or 
from an administrative scheme providing for agency 
relief." Kennedy, 989 F.2d at 593. ERISA contains nei-
ther an explicit exhaustion requirement nor any sugges-
tion that plan administrators provide a review procedure 
for claims other than those contesting denial of benefits 
under the plan. See id. at 594 [**75]  ("ERISA does not 
provide for OPM review, but instead requires that all 
benefit plans provide for carrier review."). Moreover, the 
legislative history analyzed in Zipf persuades the court 
that [HN50] Congress did not intend to impose an ex-
haustion requirement on employees' claims that pension 
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plan terms violated the substantive guarantees of ERISA, 
in contrast to an employee's claim that she had a right to 
benefits under the terms of a particular plan. See Zipf, 
799 F.2d at 891-92; see also Lawford, 739 F.Supp. at 
912 (citing Zipf with approval). 

As the Third Circuit explained further: 
  

   [HN51] When a plan participant claims 
that he or she has unjustly been denied 
benefits, it is appropriate to require par-
ticipants first to address their complaints 
to the fiduciaries to whom Congress, in 
Section 503, assigned the primary respon-
sibility for evaluating claims for benefits. 
[See 29 U.S.C. § 1133.] This ensures that 
the appeals procedures mandated by Con-
gress will be employed, permits officials 
of benefit plans to meet the responsibili-
ties properly entrusted to them, encour-
ages the consistent treatment of claims for 
benefits,  [**76]  minimizes the costs and 
delays of claim settlement in a nonadver-
sarial setting, and creates a record of the 
plan's rationales for denial of the claim. 
See Wolf v. Nat'l Shopmen Pension Fund, 
728 F.2d 182, 185 (3d Cir.1984); Gross-
muller v. Int'l Union, UAW, Local 813, 
715 F.2d 853, 856-57 (3d Cir.1983); 
Amato v. Bernard, 618 F.2d 559, 567 (9th 
Cir. 1980); see also Barrowclough v. Kid-
der, Peabody & Co., 752 F.2d [923,] 939. 

However, when the claimant's posi-
tion is that his or her federal rights guar-
anteed by ERISA have been violated, 
these considerations are simply inappo-
site. Unlike a claim for benefits brought 
pursuant to a benefits plan, a Section 510 
claim asserts a statutory right which  
[*179]  plan fiduciaries have no expertise 
in interpreting. Accordingly, one of the 
primary justifications for an exhaustion 
requirement in other contexts, deference 
to administrative expertise, is simply ab-
sent. Indeed, there is a strong interest in 
judicial resolution of these claims, for the 
purpose of providing a consistent source 
of law to help plan fiduciaries and partici-
pants predict the legality of proposed ac-
tions. Moreover,  [**77]  statutory inter-
pretation is not only the obligation of the 
courts, it is a matter within their peculiar 
expertise. Alexander v. Gardner-Denver 
Co., 415 U.S. 36, 57, 94 S.Ct. 1011, 1024, 
39 L.Ed.2d 147 (1974). 

 
  
Zipf, 799 F.2d at 891-92. 

The Seventh and Eleventh Circuit decisions that 
have permitted district courts to impose an exhaustion 
requirement in cases not involving benefits allegedly 
required by a plan reason that an exhaustion requirement 
for statutory claims serves several useful purposes. These 
include compilation of a factual record and a reasoned 
decision before the case reaches the courts, minimizing 
frivolous lawsuits, promoting non-adversarial dispute 
resolution, decreasing the cost and time of settling 
claims, and avoiding premature judicial intervention that 
could prevent plan trustees from effectively and effi-
ciently carrying out their duties. Lindemann v. Mobil Oil 
Corp., 79 F.3d 647, 650 (7th Cir. 1996); Mason v. Conti-
nental Group, Inc., 763 F.2d 1219, 1227 (11th Cir. 
1985). The Second Circuit has recognized that similar 
purposes lie behind the well-settled exhaustion require-
ment for traditional [**78]  denials of benefits claims. 19

 
19   The Second Circuit has held, in the context 
of considering whether it would be futile for a 
plaintiff to administratively exhaust a claim for 
benefits owed under a particular pension plan, 
that: 
  

   the primary purposes of the ex-
haustion requirement are to: (1) 
uphold Congress' desire that ER-
ISA trustees be responsible for 
their actions, not the federal 
courts; (2) provide a sufficiently 
clear record of administrative ac-
tion if litigation should ensue; and 
(3) assure that any judicial review 
of fiduciary action (or inaction) is 
made under the arbitrary and ca-
pricious standard, not de novo. 

 
  
Davenport v. Harry N. Abrams, Inc., 249 F.3d 
130, 133 (2d Cir. 2001) (quoting Kennedy v. 
Empire Blue Cross and Blue Shield, 989 F.2d 
588, 594 (2d Cir. 1993)). The Second Circuit has 
also stated, in a similar context, that the exhaus-
tion requirement is intended to "help reduce the 
number of frivolous lawsuits under ERISA; to 
promote the consistent treatment of claims for 
benefits; to provide a nonadversarial method of 
claims settlement; and to minimize the costs of 
claims settlement for all concerned." Kennedy, 
989 F.2d at 595 (quoting Denton v. First Nat'l 
Bank of Waco, Texas, 765 F.2d 1295 (5th Cir.), 
reh'g denied, 772 F.2d 904 (5th Cir. 1985) (quot-
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ing Amato v. Bernard, 618 F.2d 559, 567 (9th 
Cir. 1980))); Barnett v. IBM, 885 F.Supp. 581, 
587 (S.D.N.Y. 1995) (quoting language from 
Kennedy). 

 [**79]  However, the court finds that not all of 
these purposes apply in the present situation. In particu-
lar, it agrees with the Third Circuit's reasons as to why 
courts should not accord deference to private plan ad-
ministrators in the area of statutory interpretation. Simi-
larly, it finds that judicial intervention in the present case 
is not premature and would not interfere with plan ad-
ministrators' abilities to perform their duties because the 
present case does not involve claims for which ERISA 
requires administrators to operate a routine review pro-
cedure. Moreover, neither the Seventh nor the Eleventh 
Circuit opinions persuade the court that the Zipf court's 
view of the legislative history and congressional intent is 
incorrect. 

Because all of Richards' surviving claims will re-
quire review of whether the Amended Plan conforms 
with the substantive guarantees of ERISA, rather than 
review of the denial of benefits under the terms of  
[*180]  the plan, the court finds that the plaintiff need not 
have exhausted her claim in order to bring the present 
suit. 

The defendants' argument to the contrary assumes 
that the category into which a claim falls for purposes of 
exhaustion -- that is, whether [**80]  they have alleged a 
"plan-based" claim, such that the Second Circuit requires 
exhaustion, or a "statutory violation," such that the Sec-
ond Circuit has not addressed the issue of whether ex-
haustion is required, see Nechis v. Oxford Health Plans, 
Inc., 421 F.3d 96, 102 (2d Cir. 2005) -- depends upon 
under which section of ERISA the plaintiffs seek relief. 
They argue that all claims seeking relief under ERISA § 
502(a)(1)(B), which permits suits by a participant "to 
recover benefits due to him under the terms of his plan, 
to enforce his rights under the terms of the plan, or to 
clarify his rights to future benefits under the terms of the 
plan," 29 U.S.C. § 1132(a)(1)(B), require exhaustion 
under settled Second Circuit law. 20 [HN52] Although 
most claims appropriately seeking relief under this sub-
section are likely to be "plan-based," the case law sug-
gests that the court should look at the substance of the 
claims, rather than the remedy sought, in order to catego-
rize them. See Nechis, 421 F.3d at 102-03 (discussing 
possibility that claims at issue might not have an exhaus-
tion requirement while also observing with respect to one 
of the [**81]  same claims that the plaintiff "could have 
pursued an alternative and effective remedy under § 
502(a)(1)(B) of ERISA to recover the value of benefits 
wrongly denied"). Here, the plaintiff's surviving claims 
all seek relief for statutory violations, rather than viola-
tions of the terms of the Amended Plan. Therefore, the 

court denies the motion to dismiss insofar as it is prem-
ised on a failure to exhaust administrative remedies. 
 

20   Richards seeks relief on each count under 
ERISA § 502(a)(1)(B) "and/or" § 502(a)(3). 

H. § 502(a)(3) Claims for Equitable Relief 
(Counts IV and V) 21

 
21   The defendants raised the same argument 
with respect to Counts II and III. However, the 
court will not address Counts II and III here be-
cause they have already been dismissed. See 
Parts IV.B & IV.C, supra. 

Richards seeks relief on each count [**82]  under 
ERISA § 502(a)(1)(B) "and/or" § 502(a)(3). Section 
502(a)(1)(B) provides that [HN53] "a civil action may be 
brought . . . by a participant . . . to recover benefits due to 
him under the terms of the plan, or to clarify his rights to 
future benefits under the terms of the plan." 29 U.S.C. § 
1132(a)(1)(B). [HN54] Section 502(a)(3) provides that a 
participant may bring suit "to enjoin any act or practice 
which violates any provision of this subchapter or the 
terms of the plan." Id. at § 1132(a)(3). The Supreme 
Court has held that "§ 502's structure suggests that Con-
gress intended the general 'catchall' provisions of subsec-
tions (3) and (5) to act as a safety net, offering appropri-
ate equitable relief for injuries caused by violations that § 
502 does not elsewhere adequately remedy." Varity 
Corp. v. Howe, 516 U.S. 489, 512, 116 S. Ct. 1065, 134 
L. Ed. 2d 130 (1996). The defendants argue that the sec-
tion 502(a)(3) claims for equitable relief in Counts IV 
and V should be dismissed because Richards seeks bene-
fits under section 502(a)(1)(B) in the same counts, and 
she cannot ultimately prevail on claims for relief under 
both sections 502(a)(3) and 502(a)(1)(B). 

However, at oral argument,  [**83]  the defendants 
acknowledged that the rule that Richards can only obtain 
a remedy under one of the two subsections applies only 
at the end of the case. The court finds that  [*181]  de-
termining which remedy is more appropriate would be 
premature at the motion to dismiss stage. It therefore 
denies the motion to dismiss Richards' claims for equita-
ble relief pursuant to ERISA § 502(a)(3) in Counts IV 
and V. 
 
I. Claims Against the Corporate Employer  

The defendants also argue that Fleet Financial Cor-
poration ("Fleet Financial," or "corporate employer") is 
not a proper defendant in this action, and that only the 
Fleet Amended Plan itself can be a proper defendant. It is 
undisputed that Fleet Financial is not itself named as a 
plan administrator on the Amended Plan, whereas its co-
defendant, Fleet Amended Plan, is so named. 
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The court agrees with the defendants that Richards 
cannot maintain any of her actions pursuant to section 
502(a)(1)(B) against the corporate employer. See Crocco 
v. Xerox Corp., 137 F.3d 105, 107 (2d Cir. 1998) (hold-
ing that [HN55] an employer not named as a plan admin-
istrator may not be liable "as a de facto co-administrator 
[] in a suit brought under § [**84]  502(a)(1)(B), where 
the employer has designated a plan administrator in ac-
cordance with 29 U.S.C. § 1002(16)(A)" 22). 
 

22   [HN56] The term "administrator" means-- 
  

   (i) the person specifically so des-
ignated by the terms of the instru-
ment under which the plan is op-
erated; 

(ii) if an administrator is not 
so designated, the plan sponsor; or 

(iii) in the case of a plan for 
which an administrator is not des-
ignated and a plan sponsor cannot 
be identified, such other person as 
the Secretary may by regulation 
prescribe. 

 
  
29 U.S.C. § 1002(16)(A). 

However, Crocco left open the possibilities that a 
plan participant might sue a corporate employer who was 
not a named plan administrator as a fiduciary, where the 
participant is bringing a breach of fiduciary duty claim, 

and that a participant might be able to sue the corporate 
employer for equitable relief under section 502(a)(3). 
137 F.3d at 107 n.2. The defendants do not advance any 
arguments [**85]  as to why Richards' claims pursuant to 
section 502(a)(3) may not be brought against the corpo-
rate employer. 

The court therefore grants the Motion to Dismiss all 
claims pursuant to section 502(a)(1)(B) against Fleet 
Financial Corporation only, and denies the Motion to 
Dismiss claims pursuant to section 502(a)(3) in Counts I, 
IV, and V against Fleet Financial Corporation. 
 
VI. CONCLUSION  

For the foregoing reasons, the court GRANTS in 
part and DENIES in part the defendants' Motion to Dis-
miss the plaintiff's Complaint [Doc. No. 30]. The court 
grants the Motion to Dismiss Counts II, III, and VI in 
their entirety, with the right to replead, including on the 
ground discussed herein. It further grants the Motion to 
Dismiss as to all claims pursuant to ERISA § 
502(a)(1)(B) against Fleet Financial Corporation. The 
court denies the Motion to Dismiss as to the remaining 
claims in Counts I, IV, and V. 
 
SO ORDERED.  

Dated at Bridgeport, Connecticut this 31st day of 
March, 2006. 

Janet C. Hall 

United States District Judge  

 


